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QUESTIONS PRESENTED 

1. Where a woman who made a series of gifts over a 
period of 19 years, died in 1949 at the age of 83, four 
days after sustaining a fractured hip, and her physical 
condition prior thereto had been such as to require no 
particular therapy, were the gifts she made in 1947 and 
1948 subject to the District of Columbia inheritance tax 
because they occurred within two years of her death? 

2. Where a woman conveyed property in 1942, in trust 
for the benefit of her nephew’s children, reserving the life 
income to herself, but prior to her death in 1949 she re¬ 
nounced the life income, does the property nevertheless, 
remain taxable under Section 47-1601 (1) of the District 
of Columbia Code? 
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No. 11104 


Lawrence J. Heller, et al 

Petitioners 


v. 


District of Columbia 

Respondent 


Petition for Review of a Decision by the Board of Tax 
Appeals for the District of Columbia 


BRIEF FOR PETITIONER AND APPENDIX 


JURISDICTIONAL STATEMENT 

This is a petition by Lawrence J. Heller and Agnes 
Heller (individually and as trustees under an intervivos 
trust created by Pauline Baum) and their five minor chil¬ 
dren, for a review of a decision by the Board of Tax Ap¬ 
peals for the District of Columbia which affirmed the assess¬ 
ment, by the Assessor of the District of Columbia, of in¬ 
heritance taxes upon properties transferred by Pauline 
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Baum during her lifetime. The assessments were made on 
September 11, 1950 under Section 47-1601 of the District 
of Columbia Code. A petition for a cancellation of the 
assessments was filed with the Board on December S, 1950 
under Section 47-2403 of the District Code (App. 2A) \ 
The Boards decision, affirming the assessments, was en¬ 
tered on May 9, 1951 (App. 25A). This Court has juris¬ 
diction to review the decision of the Board under Section 
47-2404 of the District Code. 

STATEMENT OF CASE 

On April 26, 1949, Miss Pauline Baum, age 83, fell and 
fractured her hip. Four days later she died. (App. 14A). 
During her lifetime she had made many gifts to her rela¬ 
tives including the following: (a) The real estate at 
1918-7th Street, N. W., Washington, D. C., conveyed on 
June 1,1942, to her nephew Lawrence Heller and his wife, 
Agnes, in trust for their children, with the income reserved 
to the donor for her life-time (App. 7A); on January 28, 
1949 she executed a renunciation of her life estate in the 
income. (App. 12A); (b) The real estate at 707 - 7th 
Street, N. W. conveyed on July 2, 1947 to Lawrence and 
Agnes Heller in fee simple; and (c) a third-party promis¬ 
sory note in the sum of $25,000 transferred to Lawrence in 
March, 1948. (App. 8A, 9A). After the D. C. inheritance 
tax return was filed, the Assessor of the District of Co¬ 
lumbia assessed additional inheritance taxes against these 
parcels of real estate and the note (App. 14A). Upon peti¬ 
tion to the Board of Tax Appeals by Lawrence and Agnes 
Heller for a cancellation of these assessments, the Board 


1 Printed portions of the record are contained in the appendix to 

this brief, and references thereto are made thus: (“App._)”. 

A joint appendix is not available because respondent’s counsel pre¬ 
ferred to read petitioner’s brief before determining what portions 
he .desired to designate for printing. 
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affirmed the assessments, concluding that the transfers in 
1947 and 1948 of the 707 - 7th St. property and the note, 
and the renunciation of 1949 were effected in contempla¬ 
tion of death, and that the conveyance of the 1918-7th 
property in 1942 was a transfer in trust of property of 
which she retained the right to income for life (App. 15A, 
16A). 

The uncontroverted evidence 1 introduced at the hear¬ 
ings before the Board was as follows: 

Up to the time of her death, Miss Baum was a very 
“chipper”, “cheerful” person; “an optimist who always 
spoke with cheer”. “She liked young people”. She de¬ 
clined to wear old ladies’ shoes, or old ladies’ flannel 
nightgowns (App. 39A, 40A). She was mentally active and 
alert and conversant with public affairs (App. 13A). She 
was an early riser and the first thing she would do every 
morning was to read the financial pages of the newspaper 
(App. 31A). She followed the stock market very closely 
and took care of her own dividend checks (App. 31A, 32A). 
She personally collected the rents from her properties and 
went to see her tenants to accept even weekly payments 
(App. 36A). She made her own investments (App. 26A) 
and had no difficulty in personally handling her stock mar¬ 
ket transactions (App. 31A). During 1947 she handled 16 
such transactions, of which two were purchases, totaling 
about $4,850. (App. 13A). 

She had no apprehension about her health (App. 33A). 
She dealt with any discomforts lightly (App. 33A). She 
never complained, always minimized her aches (App. 40A), 
and never wanted a doctor (App. 39A). When she had a 
bilious attack in 1948, the nurse “had to kind of camouflage 
with Miss Baum. She thought that she didn’t need a nurse 


1 The Respondent rested at-the conclusion of Petitioner’s case, call¬ 
ing no witnesses and introducing into evidence only two wills and a 
coroner’s report. 
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and resented having a nurse. She said she wasn’t sick” 
(App. 31A). She was seldom in bed, a day or two at most 
(App. 39A, 40A). When she had a cerebral hemorrhage 
she stayed in bed only for a day or two (App. 11 A). Miss 
Baum never sent for a doctor herself (App. 11A). Mrs. 
Heller wanted to arrange periodic visits by a physician, 
but she wouldn’t have it and said it wasn’t necessary (App. 
39A, 40A). 

Only one doctor, (Dr. Nolan) attended Miss Baum within 
the two years prior to her death (App. 11 A). He made 
three visits during 1947 and 19 periodic visits from that 
time until the date of her death (App. 11A). Her condition 
was “essentially that of an aging person with a fair degree 
of arteriosclerosis” (App. 27A, 29A). In February, 1948, 
she had a “coronary of a mild degree” which did not in¬ 
capacitate her long. (App. 11 A, 28A) The degree of 
arteriosclerosis was “moderate for her age” and “wasn’t 
anything to call for any particular degree of therapy” 
(App. 29A). The doctor did not prescribe any treatment 
for it but gave digitalis for her heart rate (App. 30A). 
The doctor testified that except for the February incident, 
and the fall which led to her death, “there weren’t any 
major complaints; more of a checking on her blood pres¬ 
sure and the general state of her health” (App. 27A). The 
doctor stated “I don’t think I ever told her she had a 
coronary and there was no necessity to be unduly concerned 
about her” (App. 28A). He did not believe he had dis¬ 
cussed her arteriosclerosis with her (App. 30A). Her 
blood pressure was never the subject of any serious discus¬ 
sion (App. 30A). The doctor did not confine her to her 
bed except for the February 1948 incident (App. 28A). 

On April 26, 1949 she fell and sustained a fractured 
hip; she was operated upon and died on April 30, 1949. 
(App. 14A). The cause of her death was “primarily a 
cerebral hemorrhage associated with an operation for a 
fracture of a hip that preceded it by one day.” (App. 14A). 
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Prior to her fall, Miss Baum’s death “was a subject she 
never discussed”. (App. 33A). “She didn’t feel that she 
was about to die” (App. 34A). In her letter of June 30, 
1947 she stated “I expect to live to be 100 years old” 
(App. 8A). The doctor testified that she never discussed 
death and never, to his knowledge, manifested an interest 
in death (App. 28A). Mrs. Heller testified that her aunt 
never talked to her about death (App. 40A), and never 
acted as though she feared her death was imminent (App. 
41A). In the winter of 1948, she declined to wear the 
shoes purchased for her and said “when the weather gets 
nice, I will go down and get my shoes myself” (App. 41 A). 
"When Mr. Heller mentioned taking a trip to Kansas, she 
said if they went she would go with them (App. 33A). 

Miss Baum had a “decided fondness” for her nephew, 
Lawrence Heller and his family. (App. 26A) They 
enjoyed “a very close relationship” (App. 26A). She 
visited their home and his office almost every day (App. 
26A, 39A). In the fall of 1947 she moved to his house 
to live with him. (App. 6A). “It was the usual 
thing” for Miss Baum to make gifts to her relatives 
during her life-time. (App. 26A). “She was con¬ 
stantly seeking something nice to do” (App. 26A). 
She paid the tuition for one of Lawrence Heller’s 
sons at Friends School (App. 26A). In October, 1947, she 
gave $10,000 to her niece, Katherine Straus and her hus¬ 
band, and $7,500 to her nephew, Paul Heller (App. 9A). 
She previously had made a down payment on Paul Heller’s 
house (App. 9A), and had given him $500 (App. 10A). 
When she sold a piece of property in 1928, she gave her 
sister, Emma Heller, $15,000 (App. 9A). In 1929, she ad¬ 
vanced $10,000 to a relative, Morton Luchs and made no 
effort to collect it (App. 10A). She made a gift of $1,000 
to another relative, Sylvan Luchs (App. 10A). She also 
gave Katherine Straus about $700 to $800 to recover her 
furniture (App. 10A). 



On several occasions when she spoke to Agnes Heller 
about the 707 - 7th St. property, she said, “I want you to 
share in this because you are the only person except my 
mother who has ever done personal things for me” (App. 
42A). In her letter of June 30, 1947, she stated that she 
was giving Lawrence Heller the property because “you 
and your family have brought me so much happiness and 
because of my real affection for your wonderful children, 
I am giving you this property so that it can be used to aid 
in their education. I expect to live to be 100 years old, 
but I want you to have the benefit of the propery now 
rather than later and I wish, too, to be relieved of looking 
after it”. (App. 8A). 

With regard to the property at 1918-7th St., she told 
Lawrence Heller “I wish to do something for your chil¬ 
dren. I, therefore, am making this property available for 
their benefit for the purpose of their education and secur¬ 
ity” (App. 34A). She made the gift of the $25,000 note be¬ 
cause she was “decidedly embittered” over the treatment 
of Lawrence Heller by his mother in her Will and under¬ 
took to see that the inequality was balanced out” by doing 
something for Lawrence Heller and his family (App. 32A, 
33A, 37A, 38A, 41A). 

She executed the renunciation “because she wished to 
correct a technical inadvertence” of “preserving to her¬ 
self the income under the deed in trust of 1942” (App. 33A, 
34A, 36A). She had intended by the original deed in 
trust to divorce herself from the property and make a 
complete gift and she thought the renunciation would eradi¬ 
cate a defect in the original conveyance (App. 36A, 37A). 
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STATUTE INVOLVED 

The only statute relevant to this case is Section 47-1601 
of the 1940 District of Columbia Code. Pertinent portions 
are quoted in the Board of Tax Appeal’s Memorandum 
and appear in the Appendix at page 17A. 

STATEMENT OF POINTS 

1. The Board’s ultimate findings of facts were unsup¬ 
ported by its own evidentiary findings. 

2. The uncontroverted evidence proved that none of the 
donor’s inter vivos transfers were impelled by thoughts 
of death. 

3. The rebuttable presumption that transfers within 
two years of death are in contemplation of death was 
completely shattered here by the overwhelming evidence to 
the contrary. 

4. The uncontroverted evidence clearly demonstrated 
that the donor’s motives in making the inter vivos trans¬ 
fers were motivated by thoughts of continued life, not by 
thoughts of dying. 

5. The Board erred in its findings of facts in (a) failing 
to make a finding that the donor’s motive in giving her 
nephew the $25,000.00 note was to make up for what his 
mother failed to do by her will; (b) in disregarding the 
unimpeached documentary proof of the donor’s motives 
for making the gift of 7th Street property; (c) in disregard¬ 
ing the uncontroverted evidence as to the donor’s non-testa- 
mentarv motives for making the gifts; .(d) in giving undue 
significance to the word “left” which had been used cas¬ 
ually by one of the witnesses, and (e) in finding there was 
no effective delivery of the renunciation document in 1949. 


SUMMARY OF ARGUMENT 


I. There is not an iota of evidence which affirmatively 
proves that the thought of death was the impelling cause 
of the gifts made by Miss Baum during the two years prior 
to her death. Nor may any inference be properly drawn 
from the evidence that the gifts may have been in contem¬ 
plation of death merely because of her age and physical 
condition. Although she was in her early 80’s, her age 
was not material, since she was alert and active, personally 
taking care of her business affairs. Her health was not 
material, because she died as a result of an accident, not 
from any illness, and her ailments were so minor as to 
call for no particular therapy. 

On the other hand there was clear, convincing, uncon¬ 
troverted evidence that the gifts were made from motives 
associated with life, such as the desire to repay the peti¬ 
tioners for their kindness, to permit them the present enjoy¬ 
ment of her property, to aid in the education of their chil¬ 
dren, to equalize gifts she made to other relatives, and to 
make up for what her sister failed to leave to them. The 
fact that she had been making gifts for 19 years corrobo¬ 
rates the fact that the last few gifts were motivated by 
thoughts of life. 

Since the proven facts are inconsistent with the statutory 
presumption that gifts prior to her death were in contem¬ 
plation of death, the presumption must give way, and there 
is no evidence to support the finding that these gifts were 
in contemplation of death. 

II. Although the transfer made in 1942 was originally 
of the type which would have been taxable—because the 
Donor reserved a life-time interest in the trust income— 
her action in releasing her interest in the income prior to 
her death terminated the basis for tax liability, so that at 
the time of her death the property was not taxable. The 
renunciation document was effectively delivered. 
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III. The Findings of Facts by the Board of Tax Ap¬ 
peals were clearly erroneous. One of the most serious 
errors committed by the Board was its failure to give effect 
and credence to the most cogent evidence of the Donor’s 
state of mind in making the gifts, namely, her own letters 
written to the Petitioner explaining her motives, and writ¬ 
ten to avoid the possibility of subsequent family squabbles. 
Other errors included a failure to make a Finding that 
the gift of the note was to make up for what her sister 
failed to do and in disregarding other evidence of the 
Donor’s non-mortuary motives. 

ARGUMENT 

I. The Uncontrt)verted Evidence Completely Destroys 
the Statutory Presumption and Proves That the 
Donor’s Transfers Were Motivated by Thoughts of 
Life and Were Not in Contemplation of Death. 

A. There Is Absolutely No Evidence That the Donor 
Was Impelled to Make These Gifts by a Thought of 
Death. 

The District of Columbia Code, like the Internal Revenue 
Code after which it is patterned, imposes an inheritance 
tax upon life-time transfers which are testamentary in 
nature, including transfers “made in contemplation of 
death.” Since the passage of the first Federal Estate Tax, 
approximately 200 cases have been reported involving the 
question of whether inter vivos gifts were made in con¬ 
templation of death. 1 From this volume of decisions have 
come a series of judicial guides to assist the tax assessors 
in determining whether lifetime transfers are testamentary 


1 Most of the decisions are collected in Montgomery's "Federal 
Taxes—Estates, Trusts and Gifts”, 1950-51, page 483, et seq.; Paul, 
"Federal Estate and Gift Taxes,” Sec. 601, and Prentice Hall, "Fed¬ 
eral Tax Service,” 1951, par. 23, 526 et seq. 
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dispositions within the meaning of the statute. Under none 
of the tests, can the gifts made by Pauline Baum during 
her life be properly classified as in contemplation of death. 

The leading case on this topic, is United States v. Wells, 
283 U. S. 102, 75 L. ed. 875 decided in 1931. In deciding 
that substantial gifts made by a decedent during his life¬ 
time, were not in contemplation of death, Mr. Chief Justice 
Hughes discussed the problem so fully that the case has 
become known as the ‘ ‘ textbook on the subject. ’’ The Court 
pointed out that the donor’s apprehension of death “must 
be a particular concern, giving rise to a definite motive” 
(page 115). Since only transfers which are substitutes for 
testamentary dispositions are taxed: 

“Death must be ‘contemplated/ that is, the motive 
which induces the transfer must be the sort which 
leads to testamentary disposition.. . . the mere fact 
that death ensues even shortly after the gift does not 
determine absolutely that it is in contemplation of 
death. The question, necessarily, is as to the state of 
mind of the donor.” (Page 117) 

The test, the Court said, must always be found in motive. 
Although “old age may give premonitions”, yet “age in 
itself cannot be regarded as furnishing a decisive test” 
(page 118). 

“The words ‘in contemplation of death’ mean that the 
thought of death is the impelling cause of the transfer, 
and while the belief in the imminence of death may 
afford convincing evidence, the statute is not to be 
limited, and its purpose thwarted, by a rule of con¬ 
struction which in place of contemplation makes the 
final criterion to be an apprehension that death is 
‘near at hand’. 

“If it is the thought of death, as a controlling motive 
prompting the disposition of property, that affords the 
! test, it follows that the statute does not embrace gifts 
inter vivos which spring from a different motive. Such 
transfers were made the subject of a distinct gift tax, 
since repealed. As illustrating transfers found to be 
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related to purposes associated with life, rather than 
with the distribution of property in anticipation of 
death, the Government mentions transfers made ‘for 
the purpose of relieving the donor of the cares of 
management or in order that his children may experi¬ 
ence the responsibilities of business under his guid¬ 
ance and supervision’. The illustrations are useful but 
not exhaustive. The purposes which may he served 
by gifts are of great variety. It is common knowledge 
that a frequent inducement is not only the desire to 
be relieved of responsibilities, but to have children or 
others who may be the appropriate objects of the 
donor’s bounty, independently established with compe¬ 
tencies of their own, without being compelled to await 
. the death of the donor and without particular consid¬ 
eration of that event. There may be the desire to 
recognize special needs or exigencies or to discharge 
moral obligations. The gratification of such desires 
may be a more compelling motive than any thought of 
death.” 

“It is apparent that there can be no precise delimita¬ 
tion of the transactions embraced within the conception 
of transfers in “contemplation of death’ J... . There 
is no escape from the necessity of carefully scrutiniz¬ 
ing the circumstances of each case to detect the 
dominant motive of the donor in the light of his bodily 
and mental condition, and thus give effect to the 
manifest purpose of the statute” (page 119). (Italics 
added) 

In Colorado National Bank v. Commissioner of Internal 
Revenue, 305 U. S. 23, 83 L. ecL 20 (a case involving the 
transfer, by a man when 80 years old, of securities valued 
at $300,000 in trust for the grantor’s daughter), the Su¬ 
preme Court adhered to the principles it had enunciated 
in the Wells case and stressed the point that the donor’s 
“dominant purpose” must be ascertained. Likewise, in 
Allen v. Trust Co. of Georgia, 326 TJ. S. 630, 90 L. ed. 367, 
(a case involving the question whether a renunciation in 
1937 by a grantor, 81 years of age, of his power to amend 
trusts created in 1925 was in contemplation of death, which * 


occurred in 1938), the Conrt repeated the Wells principles, 
and stated that the thought of death must be the “impelling 
cause of the transfer”. 

This Court, in Loetscher v. Burnet (60 App. D. C. 38, 46 
F. (2d) 835) decided in 1931, adhering to the Supreme 
Court rule, expressed the view that “the thought of death 
must be the activating motive, without which the gifts 
would not have been made, and that gifts inter vivos are 
not taxable . . . unless it can be said under the facts in 
each case that they are testamentary in purpose.” 

From these and the numerous other cases which have fol¬ 
lowed the Wells case, it is clear that taxability does not 
arise because a donor believes, like the poet, that “I have 
a rendezvous with death at some distant barricade”; there 
must be a specific showing that the donor was so concerned 
over death as to be impelled by the thought thereof to 
make a disposition of his property. Death must have been 
the chief inspiring motive of her transfers. (Paul 4 4 Federal 
Estate and Gift Taxes” Section 601). In other words, in 
this case this Court must determine whether Pauline Baum 
4 4 was caused to act by a fear of death or by reasons asso¬ 
ciated with life.” Bell v. TJrdted States, 74 F. Supp. 295, 
1947. See also Liberty National Bank <& Trust Co. v. AUen, 
36 AFTR 1603. The Court may properly scrutinize all 
the attendant facts and circumstances, as objective aides 
in making a decision, but ultimately it must determine 
her state of mind, her subjective motives. (See Paul, 
“Federal Estate and Gift Taxation”. Sec. 601). 

Not even the sensitive nose of an over-zealous undertaker 
could detect a “mortuary odor” about Miss Baum’s activi¬ 
ties before she fractured her hip. There is nothing in the 
picture of her life and habits, depicted by the uncontro¬ 
verted evidence adduced at the hearings which in any 
degree supports an inference that the thought of death im- 
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pelled her to make these transfers. Here she was—a cheer¬ 
ful, active woman, who within the period involved here j 
arose early each day to read the stock market quotations, ? 
who took care of her investments personally, handled 16 
different securities transactions, always minimized her dis- j 
comforts, scorned doctors and nurses and old ladies’ t 
clothes, who looked forward to going shopping in the 
Spring (of 1949) or moving out West if her nephew went, k 
Except for one (and maybe two) slight coronary throm¬ 
boses which confined her only temporarily, and a moder¬ 
ate degree of arteriosclerosis, she was in good health, re¬ 
ceiving only 19 visits from her doctor from the last part 
of 1947 to her death, most of which were merely routine 
periodic check-ups, arranged by her niece without her re¬ 
quest, and whose condition “wasn’t anything to call for 
any particular degree of therapy” (App. 11A, 29A). She 
was not a cripple or an invalid, or a shut-in; she had no 
loathsome, or incurable, or progressive disease, she had 
had no serious operations, or accident, she had no reason 
to be depressed, or gloomy, and she had not lost interest 
in life. There was nothing about her demeanor or her 
environment which could possibly suggest that she had re¬ 
signed to the inevitable, or that she “saw death staring j 
her in the face”. Myer v. V. 8 ., 60 Ct. Cls. 474, 5 AFTR 
5400, 1925. Death was not the “impelling cause” of her j' 

transfers; it was not even in her thoughts. (App. 33A). • ! 

? 

*. - * i 

Age and Illness 

True, Miss Baum was in her early 80’s when she made 
the transfers in question. But, as the Supreme Court has j 
pointed out, “Age in itself cannot be regarded as furnish¬ 
ing a decisive test . . .”* U. S. v. Wells, 283 U. S. 102, i 

* i ' * 4 

1 “It has been suggested that judges often minimize the impor¬ 
tance of age because they themselves are often well beyond middle 
age but not thinking of dying”. 19 Taxes 216, 1941. C. Lowell 
Harriss. 


i 

j 

r . 

j 

I 


| 

l 
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75 L. ed. 875. The evidence shows that age had not slowed 
her down. Her mental outlook, business interests and 
physical activities proved she was still young in heart 
True, Miss Baum had a moderate degree of arteriosclerosis. 
But illness, alone or in conjunction with age, does not 
prove that an individual is dominated by the thought of 
death or is impelled hereby to make gifts. It would be 
spinning an inference into a phantasm to conclude that 
because Miss Baum had a mild heart condition, (which did 
not even call for any particular degree of therapy, and 
which was not discussed with her by her physician) she 
must have made these gifts to her loved ones because of a 
compelling fear of death. 

Illustrative of the numerous cases in which transfers 
were found to be outside of the ambit of the statute de¬ 
spite old age and serious illness, are the following: United 
States v. Wells, (supra, 283 U. S. 102, 75 L. ed. 875) in¬ 
volving gifts by a man, within two years of his death at 
73, of over $780,000 (almost half of estate)- after suffering 
asthma attacks, a nasal operation and hospitalization for 
ulcerative colitis; Estate of Oliver Johnson, 10 TC 680, 
(Acq. 1948, 2 CB 2), involving gifts by a man 90 years 
old of all his real estate, four years prior to death caused 
by acute congestive heart failure and bronchopneumonia 
of short duration; Estate of George H. Kent, 6 T. C. M. 
933 (P-H. T.C. Memo 47,233) involving gifts by a man 
at 82, one month after attack of cerebral thrombosis; Brad¬ 
ley v. Smith, 114 F. (2d) 161, 25 AFTR 593, involving a 
transfer 14 months before death of donor at 83 years of 
age; F. A. Parish, Adm. v. Commissioner of Internal Reve- 
mie, 187 F. (2d) 390, 1951 CCA-7. Involving transfers 
within three years of death by a donor 89 years of age; 
Thomas D. Henshaw v. Anglim, 28 AFTR 1213, involv¬ 
ing a transfer by a woman, within 2 years of her death 
at 82; Lippmcott v. Commissioner of Internal Revenue, 
* 72 F. (2d) 788, CCA 3, involving a transfer by a man 
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76 years of age, 10 months before he died, of substan¬ 
tially all his real estate, valued over a milli on dollars, 
after having been stricken by hemiplegia and paralysis; 
Estate of Benjamin, P . O’Neal, 6 TCM 713 (P-E TC 
Memo 47, 167), aff’d 170 F. (2d) 217 involving trans¬ 
fers by a man 76 years of age, of approximately 
one-half of his estate, after suffering a cerebral hemorrhage 

and a bladder disturbance. ,• 

• > . ^ , 

Of course, even where the donor is seriously ill, that 

fact is not material unless actually known by the donor. 
Flawnery v. Willcutts, 25 F. (2d) 951; Blakedee v. Smith, 

110 F. (2d) 364; Brewster and Chase National Bank v. 
Smith, (DC Com.) 29 AFTR 1373. Miss Baum’s illness f 
was not serious. She had only “a fair degree of arterio¬ 
sclerosis” (App. 27A, 29A), which was “moderate for her 
age” and “wasn’t anything to call for any particular de¬ 
gree of therapy” (App. 29A). Furthermore, if were to be 
classified as serious, she did not know the details of her 
condition. The doctor testified, “I don’t think I ever told 
her she had a coronary and there was no necessity to be 
unduly concerned about her” (App. 28A, 29A). He did not 
discuss her arteriosclerosis or her blood pressure with 
her (App. 30A). Since, “what you don’t know, can’t hurt 
you”, Miss Baum could not have been impelled to make 
a testamentary disposition because of any serious ailments 
which she did not know she had. • ,; .* 

B. Her Motives in Giving Were Associated With 
Living. 

The facts in this case not only negate any inference that 
Miss Baum was compelled to act by thoughts of death, but j 
affirmatively demonstrate that she was motivated to make 
the gifts here involved by the gratification of other de¬ 
sires. In a letter which she wrote herself in longhand on j 
June 30, 1947 (App. 8A), Miss Baum explained that her 
reasons for making a gift of the 707 - 7th Street property | 
to Lawrence and Agnes Heller were: (1) to repay them •. [ 


r • 


i 
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for the happiness they brought her; (2) to permit them 
the present benefit of the property; (3) to aid in the 
education of their children, and (4) to be relieved of the 
necessity of looking after the property. Likewise, in con¬ 
nection with her transfer of the property at 191S-7th 
Street (in 1942) in trust for the Heller children, she said 
she was “making the property available for their benefit, 
for the purpose of their education and security. ’ ’ (App. 
34A). 

The courts have frequently ruled, where the evidence 
shows the donor was influenced by such desires, that the 
transfers were motivated by purposes associated with life 
and not by thoughts of death. For example, the courts 
have held that where the transfer was to provide for the 
education of grandchildren ( Richardson, 1 BTA 1196), or 
to obtain pleasure from seeing others presently enjoy the 
property (Thomas D.Henshaw v. Anglim, 27 AFTR1213), 
or to relieve the donor of the burden of management 
(Helvering v. Mary Tetzlaff, 141 F. (2d) 8; Bankers 
Trust v. Higgins, 65 F. Supp. 836, Affd. 158 F. (2d) 
957; Estate of Oliver Johnson, 10 TC 680; Estate of 
Anne S. Farnvmn, 14 TC 884), or to provide for the present 
security of the donees (Estate of George W. Kent, 6 TCM 
933, P-H. Memo 47,233), that such transfers were not in 
contemplation of death. 

The reason Miss Baum made a gift, in March 194S, to 
Lawrence Heller of a $25,000 note, was that she was “de¬ 
cidedly embittered” over the treatment of Lawrence by his 
mother in her will, and she undertook to see that “the in¬ 
equality was balanced out” by doing something for Law¬ 
rence (App. 32A, 33A, 35A). Since Lawrence’s mother 
had left him nothing (but a ring of nominal value) Miss 
Baum indicated to witnesses that she would make up fo~ 
what her sister had failed to do (App. 38A, 41A). Addi¬ 
tionally, this $25,000 note was the balance of the proceeds 
from the sale, late in 1947, of the property at 417 - 9th 
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Street She had given most of the proceeds to Lawrence’s 
sister, brother and other relatives and she wanted Lawrence 
to have the balance (App. 9 A, 35A). Where, as here, the 
purpose in making gifts is to equalize gifts among donees, 
the motive is associated with life and is not in contempla¬ 
tion of death. Mary E. Cook Estate, 9 TC 563, (Acq. 1947-2 
CB 2); Estate of Benjamin R. O’Neal, 6 TCM 713 P-4 TCM 
47, 167; Estate of Fletcher E. Awrey, 5 TC 222, (Acq. 1945 
CB 1); Thomas D. Eenshaw v. Anglian, 27 AFTR 1213. 

Her reason for executing the renunciation document on 
January 28,1949, was “to correct a technical inadvertence” 
of “preserving to herself the income under the deed in 
trust conveyance of 1942” (App. 33A, 34A). She had in¬ 
tended to make a complete gift of the property and she 
thought the renunciation would eradicate a defect in the 
\ original conveyance (App. 36A). The Courts have fre¬ 
quently held that transfers made for the purpose of put¬ 
ting contemplated plans into effect at once are not in con¬ 
templation of death. 1 For example, in AUen v. Trust Co. 
of Georgia, 326 U. S. 630, 90 L. ed. 367), the grantor, at 
the age of 81, renounced in 1937 a power he possessed to 
amend certain trusts he had created in 1925, “so as to 
put the trusts in the condition he had thought they were 
in when he made them. The release was designed to 
carry out his original purpose ... he released the 
power ... to accomplish the purpose which he originally 
had, but which he later discovered had not been achieved. 
...” The Supreme Court held that the release was not 
in contemplation of death. By the same reasoning, Miss 
Baum’s renunciation likewise was not a testamentary 
disposition. 


1 A compilation of such cases appears in Prentice Hall Federal 
Tax Service, 1951, at Par. 23, 543. 
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Previous Gifts 

Making gifts “was the usual thing” for Miss Baum dur¬ 
ing her lifetime (App. 26A). “She was constantly look¬ 
ing for something nice to do (App. 26A),and she felt that 
she had looked out for every member of her family. In 
1928 she gave her sister $15,000; in 1929 she advanced 
$10,000 to a nephew; she gave another relative $1,000; she 
gave a niece several hundred dollars for furniture covers; 
and a nephew $500; she made a down payment on a house 
for a nephew; and in 1941, she made gifts (not involved 
here) of $17,500 (App. 9A, 10A). Such other gifts by 
Miss Baum during her lifetime, corroborate the fact that 
the gifts here in question were associated with living and 
not with dying. A history of previous substantial gifts 
made by the donor, substantiates the fact that the donor 
was motivated by some life motive. Devmston v. Com¬ 
missioner, 106 F. (2d) 925; Estate of George H. Kent, 6 
TCM 933, P-H TC Memo 47, 233; Estate of Louis Schu¬ 
macher, 2 TC 1269. 

C. In View of All the Evidence to the Contrary the 
Presumption Fades Away. 

Conforming to its prototype the Federal Estate Tax sec¬ 
tion of the Internal Revenue Code, 1 the District of Co¬ 
lumbia Code contains a provision that transfers “within 
two years prior to death, shall unless shown to the con¬ 
trary, be deemed to have been made in contemplation of 
death.” (Italics added). It has been said that such a 
provision “was intended to prevent one who saw death 
staring him in the face from nullifying the statute by a 


1 Sec. 811 (c) of the Internal Revenue Code (prior to the Revenue 
Act of I960) provided: “Any transfer of a material part of his 
property . . . made by a decedent within two years prior to his 
death without such consideration, shall, unless shown to the con¬ 
trary, be deemed to have been in contemplation of death within the 
meaning of this subchapter." 
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conveyance of his property, and this evidently had tobe 
done by creating a presumption .~.;V but it was not. in¬ 
tended thereby to prohibit or penalize legitimate convey¬ 
ances not made for the purpose of evading taxation, and 
hence the language permitting an escape from the pie* 
sumption upon a showing to the contrary.” Meyer vi 
U. S., 60 Ct. Cls. 474, 5 AFTR 5400. : : The presumption is, 
of course, rebuttable. United States v. Wells, 283 U. S. 
102, 75 L. ed. 875. .r; • * v j c 

Mr. Justice Learned Hand, in speaking of another section 
of the Internal Revenue Code which imposes taxation de¬ 
pending upon the taxpayer’s state of mind and creates a 
presumption in favor of taxability, pointed out: - * ‘ ^ 

“A statute which stands on the footing of the partici¬ 
pant’s state of mind may need the support of pre¬ 
sumption, indeed be particularly unenforceable with¬ 
out it, but the test remains the state of mind itself, 
and the presumption does no more than make the tax¬ 
payer show his hand , r (i. e.) the result of the pre¬ 
sumption is at most no more than to compel the tax¬ 
payer to disclose the facts. . . V* , . : ?•' • , ' - . ’ 

' J . ‘ " , • * .« * * . - r * s ‘ ' •’ ***1 - • * • * 1l «■ - 1 f 1 *-**, *: • , w . “* * 

Here the petitioners have fully disclosed their handr—with 
a fistfull of hard facts which completely devastates the pre¬ 
sumption of contemplation. In its Memorandum, -the 
Board of Tax Appeals itself referred to the presumption 
as a “handkerchief thrown over something covered by a- 
blanket” (App. 17A). On any scale of Justice the evi¬ 
dence introduced in this case far outweighs the removable- 
blanket and its dainty cover. ,- The real facts asto Miss 
Baum’s cheerful outlook, good health and business conduct 
are so diametrically opposed to any notion that she was 
thinking about dying that the statutory presumption must 
fade away. Here, as in Loetscher v. Burnet, 60 App. D. C. 
38, 46 F. (2d) 835, where this Court reversed the TJ. S* 
Board of Tax Appeals in a contemplation of death case, 
“the facts are inconsistent with the presumption that the 
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gifts in question were made in contemplation of death. 
Therefore, that presumption mnst give way. Flannery v. 
WULcuts, 25 F. (2d) 951”. Since “clear, distinct and con¬ 
vincing proof” was introduced contrary to the presumption, 
and absolutely no evidence was introduced in support of 
the Assessor’s contention, the presumption must give way. 
New Amsterdam Casualty Co. v. Hoage, 60 App. D. C. 40, 
46 F (2d) 837. Without the support of even this slender 
reed, the respondent’s case must collapse. 

n. The Property Conveyed in 1942 Was Not Taxable 
at Decedent’s Death Inasmuch as the Retained Life 
Interest Was Extinguished Prior to Her Death. 

The execution by Miss Baum in 1942 of the deed in trust 
of the 1918 - 7th Street property was at the time a trans¬ 
fer with a string attached; that is, it was a conveyance 
of property as to which she retained for her life the right 
to the income. Hence it was originally the type of convey¬ 
ance which was taxable under the provisions of the District 
of Columbia Code, Section 47-1601 (1). However the exe¬ 
cution of the Renunciation in 1949 had the effect of cutting 
the string and thereby immunizing the 1942 transaction 
from taxability. Even if we assume, contrary to all the 
evidence, that the 1949 Renunciation was in contemplation 
of death, it must be conceded that the conveyance was not 
thereby rendered void. Whether or not tainted with tax 
liability, the release itself was strong enough to cut the 
cord and divest the grantor of all interest in the trust. Con¬ 
sequently at the time of her death, the property was not 
one over which she retained an interest and therefore was 
not taxable. The Board in its Memorandum was dogmatic 
in its view that “a taxable transfer can (not) be made 
non-taxable by an event occurring nearly seven years there¬ 
after” (App. 23A). “But”, as the Supreme Court has 
pointed out, “the disappearance of a decedent’s reversion¬ 
ary interest, together with the resulting estate tax liability, 
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prior to death ... is a possibility in many situations such 
as the one in issue . . . The imposition and computation 
of the estate tax are based upon the interests in actual 
existence at the time of the decedent’s death.” Goldstone 
v. U. 8 ., 325 U. S. 687, 89 L. ed. 1871. 

In the case of Thurston's Estate, 223 P. (2d) 12, a de¬ 
cedent had made two inter vivos transfers to his children, 
in 1941, reserving life estates to himself. In 1949 he relin¬ 
quished his interest in one of the parcels. The California 
Inheritance Tax Statute was similar to the D. C. Inher¬ 
itance Tax Statute in that transfers under which a trans¬ 
feror had reserved a life interest was subject to the tax. 
In deciding against taxability of the property over which 
the interest had been released, the Supreme Court of 
California pointed out that although' a tax might attach to 
a transfer when the transferor has reserved a life estate 
nevertheless the tax can be avoided by a subsequent re¬ 
lease of the life estate before the death of the transferor. 
The Court stated: 

“It is immaterial whether such a transfer is ac¬ 
complished by a single transaction or as in the pres¬ 
ent case, by an initial transfer and the subsequent 
relinquishment. . . . Although the inter vivos trans¬ 
fer is the subject of the tax ... its taxability is 
determined by the restrictions on the enjoyment and 
possession of the property at the death of the trans¬ 
feror, and not by the restrictions at the time of 
transfer. If not withstanding that the transfer was 
taxable at the time it was made, the only retained 
interest upon which taxation may be predicated is 
extinguished before the death of the transferor, the 
inter vivos transfer is not subject to the inheritance 
tax.” (Italics added.) 

The Board below conceded that “the transfer effected 
by the instrument of January 28, 1949 itself is not sub¬ 
ject to tax . . . for it merely conveyed her life interest, 
which became extinct upon her death, and this did not 
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solely on the basis of it, and it conld have, the Board, for 
some unexplained reason concluded that “this documenta¬ 
tion had for its purpose a defense against a finding that 
the transfers were made in contemplation of death” (App. 
21A). Is that bad? Is there anything sinister about pre¬ 
paring in advance a defense against an overzealous tax 
assessor who is armed with a statutory presumption? Or, 
in merely leaving for posterity a statement of the reasons 
for chosen conduct? Surely there is no need to indulge 
in idle speculation or in labored deductions about an indi¬ 
vidual’s motives, when there is available the person’s own 
contemporaneous written explanations of his purpose. 
And, absent any rebuttal or impeachment the donor’s own 
statements ought not to be so lightly cast aside. 

It may be noted in passing, that Rule 27 of the Rules 
of Civil Procedure (authorizing a person to perpetuate 
his testimony prior to any litigation) would permit a 
donor to make an even more formal “defense against a 
finding that transfers were made in contemplation of 
death.” In one reported case (Petition of Ernst, 2 F.R.D. 
447, 30 AFTR 1496, 1942.) use of this procedure was 
sought and granted, to permit an executor to take testi¬ 
mony of the testator’s contemporaries as to the testator’s 
motives, in anticipation of a possible federal estate tax 
deficiency assessment. See also Engel, 6 TCM 70, P-H. 
TC Memo 47,014). 

In the instant case, however, the evidence clearly dis¬ 
closes that Miss Baum’s purpose in writing the letters 
regarding her gifts to the petitioners was not to defeat 
a possible inheritance tax assessment, but to avoid family 
squabbles. Her letter was not, as the Board felt, an “over 
much protestation” (App. 19A) to defeat the Tax As¬ 
sessor; it was a protection of Lawrence against his jealous 
and perhaps suspicious relatives. On several occasions 
while she was alive, she had written to Lawrence about 
the treatment she received from other members of the 
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family (App. 36A). When she wrote this particular let¬ 
ter “she said she was going to write Lawrence a letter 
so that . . . there could never be any question from the 
family about what she did . . . that was her idea, doing 
it in a business like way” (App. 43A). 

In addition to the letter, Miss Baum explained, orally, 
her motives and reasons for making the other gifts to 
Lawrence and his family (App. 34A, 38A, 41A, 42A). 
There was no rebuttal or impeachment of this testimony. 
Consequently, Miss Baum’s writings and conversations 
must end the search for her state of mind and be accepted 
as proof that her motives were not mortuary. 

IV. The Board’s Findings of Fact Are Incomplete and 
Do Not in Any Event Justify Its Ultimate Find¬ 
ings and Conclusion. 

There is nothing in the recitals contained in the first 
twenty-three Findings of fact which warrants the ultimate 
determination that the transfers were made in contem¬ 
plation of death. Although phrased in dispassionate, ob¬ 
jective language, the Findings nevertheless depict a cheer¬ 
ful, active lady, unconcerned about her health, or about 
the possibility of death, making gifts to her favorite 
nephew and niece, as was her previous custom, and sud¬ 
denly dying as the result of an accident. There is no 
Finding which compels, justifies, or even suggests the ulti¬ 
mate decision that the gifts were in contemplation of 
death. The Board’s Final Findings therefore are unsup¬ 
ported and erroneous. 

If the Findings were complete and if the Board had not 
erred in other respects, as explained below, the Findings 
of Facts would reveal a stronger case in behalf of the 
petitioners. One of the most important segments of the 
testimony was completely omitted by the Board in its 
Findings of Facts. Several witnesses testified to the fact 
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that Miss Baum was bitter because her sister Mrs. Emma 
Heller made no provisions for Lawrence in her will, and 
that she was determined to make it up to Lawrence; that 
the reason for the gift of the “$25,000 note was to equal¬ 
ize the gifts among the family because of Emma’s treat¬ 
ment of Lawrence”. (App. 32A, 33A, 38A, 41A, 42A). 
(As showm above, a motive to equalize gifts among donees 
is recognized by the Courts as a life motive, and not a 
death motive.) Nevertheless not one word appears in the 
Findings about this important topic. Yet, in speaking 
about the $25,000 note, the Board stated “there is no 
persuasive evidence of any intent or purpose other than 
contemplation of death”. (App. 18A) Inadvertently per¬ 
haps, but non-the-less erroneously the Board has disre¬ 
garded very important evidence about a very definite 
purpose other than contemplation of death. 

Although in its Findings and in its Memorandum (App. 
9A, 10A, 18A) the Board recites the numerous gifts al¬ 
ready made by Miss Baum beginning 19 years previously, 
it nevertheless states that “there was no evidence of any 
such plan”. No Court has hitherto held that the donor 
must have a formalized plan of giving, like a formal “plan 
of reorganization”, for example, under Sec. 112(g) of the 
Internal Revenue Code. The whole point is, that a his¬ 
tory of previous gifts corroborates the fact that transfers 
within two years of death are not motivated by death, 
but like the previous ones, arise out of thoughts of con¬ 
tinued life. The gifts made by Miss Baum over a period 
of 19 years are unquestionably persuasive evidence of the 
live motives for the gifts involved here. 

The Board vras in error again in stating (App. 19A) 
that there is no evidence of motives such as to obtain 
relief from management, provide income for dependents, 
settle family disputes, etc. in view of the many facts dem¬ 
onstrating such motives including those recited in the 
Findings (App. 8A, 34A, 43A). 
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The Board injected a lugubrious note in its memoran¬ 
dum by emphasizing the word “left”, which was used casu¬ 
ally by one of the witnesses in narrating a conversation 
with Miss Baum which occured several years ago (App. 
20A) The witness was not a lawyer. She was not testi¬ 
fying on the meaning of words. There is nothing to sug¬ 
gest that she was repeating in haec verbae the precise 
phraseology used by Miss Baum. As a matter of fact in 
the same breath, the witness after repeating what the 
donor had “left” to various individuals, concluded the re¬ 
cital of the donor’s conversation by referring to their 
“living high on what I have given them”. (App. 20A) 
Obviously the words “given” and “left” were being used 
interchangeably and since Miss Baum was not yet dead 
when she made the remarks, she probably said “gave” 
not “left”, or at least used the word in the same sense. 

As already explained in Point III above, the most seri¬ 
ous error by the Board was its failure and refusal to 
believe the one type of evidence which should have been 
the most helpful and should have led it to conclude in 
favor of the petitioner, namely Miss Baum’s own letters 
and statements explaining the reasons for the gifts. 
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CONCLUSION 


Inasmuch as the presumption was rebutted, and the evi¬ 
dence proved that the transfers in 1947 and 1948 were 
not in contemplation of death and the gift in 1942 was not 
a taxable transfer, the Board’s Findings were clearly erro¬ 
neous. This Court should reverse the Board’s Findings 
and Conclusions and direct the cancellation of the assess¬ 
ments. 

Respectfully submitted, 


Of Covaisd: 
Newmyeb & Bbess 


David G. Bress 
Albert Philepson 
Attorneys for Petitioners 
1001 - 15th Street, N. W. 
Washington 5, D. C. 
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United States (dour! of Appeals 

Fob the District of Columbia. Circuit 

j 

No. 11,104 

I 

Lawrence J. Heller, et al., Petitioners 

v. 

District of Columbia, Respondent 

i 

Petition For Review of a Decision By the Board of 
Tax Appeals In the District of Columbia 


PETITIONERS’ APPENDIX 


1 Filed Dec 8 1950 Board of Tax Appeals 
for the District of Columbia 

BOARD OF TAX APPEALS FOR THE 
DISTRICT OF COLUMBIA 

Lawrence J. Heller and Agnes W. Heller, individually 
and as Trustees under an inter vivos trust created by 
Pauline Baum, 

and 

t 

Anthony Heller, Christopher Heller, Lawrence J. 
Heller, Jr., Michael Heller and Pamela TTelt.er, 

1 minors, by Lawrence J. Heller, their father and next 
friend. Petitioners, 

v. 

District op Columbia, Respondent 
Docket No. 1236 
Petition 

The above named petitioners hereby appeal from, and 
petition for a cancellation of, assessments of taxes made 
against them, and allege as follows: 

1. The taxes in controversy are Inheritance Taxes, 
and were assessed by respondent in connection with the 
Estate of Pauline Baum, under Section 1 of Article 1 
of Title V of the District of Columbia Revenue Act of 


1937, as amended, against the petitioners in 

the following 

amounts: 

Tax 

Interest 

1 LAWRENCE J. HELLER 

$2,544.00 

$178.78 

AGNES W. HELLER 

910.00 

63.70 

ANTHONY HELLER 

190.00 

13.30 

' CHRISTOPHER HELLER 

190.00 

13.30 

LAWRENCE J. HELLER, Jr. 

190.00 

13.30 

MICHAEL HELLER 

190.00 

13.30 

PAMELA HELLER 

190.00 

13.30 


3 A 


2. The notices of assessment were dated September 
11, 1950 and the taxes were paid by the petitioners, 
nnder protest in writing, on December 8, 1950. Copies 
of the notices are attached hereto as Exhibit “A”. 

3. The assessment of taxes set forth in the 
2 notice of assessment are based upon the following 
error: the respondent treated certain transfers 
(described herein below) made by Pauline Baum during 
her lifetime as transfers made in contemplation of death. 

4.' The facts upon which the petitioners rely as the 
basis of this proceeding are as follows: 

(a) Pauline Baum, an aunt of LAWRENCE J. 
HELLER, one of the petitioners herein, died on April 
30,1949 at the age of eighty-two (82) years. 

(b) Prior to her death, by a deed dated June 1, 1942, 
Pauline Baum conveyed property now described as Lot 
814 in Square 416, improved by premises at 1918 Seventh 
Street, N. W., Washington, D. C. to LAWRENCE J. 
HELLER and AGNES W. HELLER (his wife), in trust, 
retaining therein the income for her life, and after her 
death for the benefit of their children, MICHAEL 
HELLER, LAWRENCE J. HELLER, Jr., ANTHONY 
HELLER, CHRISTOPHER HELLER and PAMELA 
HELLER, in equal shares. 

(c) On or about June 3, 1947, Pauline Baum conveyed 
property described as Lot 34 in Square 454, improved 
by premises at 707 Seventh Street, N. W., Washington, 
D. C. to LAWRENCE J. HELLER and AGNES W. 
HELLER in fee simple, as tenants by the entirety. 

(d) On or about March 15, 1948, Pauline Baum trans¬ 
ferred all of her interest in a $25,000 real estate note, 
dated November 6, 1947, due November 6, 1952, secured 
by premises at 417 Ninth Street, N. W., Washington, 
D. C., to LAWRENCE J. HELLER. 


(e) After the execution of the deed of June 1, 1942, 
the said Pauline Baum declined to accept any of the 
income derived from the premises conveyed, and by a 
written instrument entitled “Renunciation and Convey¬ 
ance” dated January 28, 1949, she confirmed her renunci¬ 
ation of the right to income which had been reserved in 
the aforesaid conveyance. 

(f) For many years prior to her death, Pauline Baum 
enjoyed a close, intimate, affectionate relationship with 
the petitioners. For several years prior to her death, 
she resided at the home of LAWRENCE J. HELLER. 

Because of her love and affection for the peti- 
3 tioners, and her desires to relieve herself of the 
burden of the management of her properties, to 
assist in the education of the minor petitioners, to carry 
out plans contemplated for a long time, to attempt to 
match gifts which had been made by her sister to other 
members of the petitioners’ family, and for other similar 
reasons, Pauline Baum made the transfers referred to 
hereinabove. None of said transfers were prompted by 
a thought of death, nor by any motive associated with 
death. 

5. In the Inheritance Tax Return, filed, by LAW¬ 
RENCE J. HELLER and the National Metropolitan Bank 
of Washington, D. C. as the duly qualified and acting 
executors of the will of Pauline Baum, the three trans¬ 
fers referred to above were all reported but were omitted 
from the computation of the decedent’s taxable estate. 
A copy of pertinent portions of said Inheritance Tax 
Return is attached hereto as Exhibit “B”. 

WHEREFORE, the petitioners pray that the Board 
may hear the proceeding and cancel the aforesaid assess¬ 
ments, entering a judgment for each petitioner in the 

amount of the tax and interest paid by each said peti- 

\ 


5 A 


tioner as aforesaid, plus interest allowed by law, and 
grant such other relief as the Board may deem proper. 

/s/ Albert Philipson 
Albert Philipson 
Counsel for Petitioners 
1001 15th Street, N. W. 
Washington, D. C. 

Petitioners’ mailing address 
c/o Newmyer & Bress 
1001 15th Street, N. W. 
Washington, D. C. 

Of Counsel: 

NEWMYER & BRESS 
100115th Street, N. W. 

Washington, D. C. 

DISTRICT OF COLUMBIA, ss: 

LAWRENCE J. HELLER, being duly sworn, says 
that he is one of the petitioners above named; that he 
has read the foregoing petition and is familiar with the 
statements contained therein, and that the statements con¬ 
tained therein are true, except those stated to be upon 
information and belief, and those he believes to be true. 

LAWRENCE J. HELLER 

Subscribed and sworn to before me this 8th day of 
December, 1950. 


IRENE D. STOLMAN 
Notary Public 
District of Columbia 

• • • 
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77 Filed -May 9, 1951 

Board of Tax Appeals for the Diistrict of Columbia 

11 Findings of Fact and Conclusions of Law 

Findings of Fact 

1. Pauline Baum died testate on April 30, 1949. Her 
will, dated December 6, 1944, and two codicils thereto, 
dated May 20, 1946 and March 7, 1947, respectively, were 
admitted to probate and record by the United States 
District Court for the District of Columbia on May 25, 
1949, and letters testamentary thereon were issued to 
The National Metropolitan Bank and petitioner Lawrence 
J. Heller. 

' 2. The decedent was bom on May 25, 1866. She 
never married. She had a sister, Emma Heller, who 
died in December, 1947, and who had three children, 
petitioner Lawrence J. Heller, Paul L. Heller and Kath¬ 
erine H. Strauss, all of whom are now living. Decedent 
also had two brothers who died unmarried, and another 
sister, Fannie Luchs who had four children. 

Petitioners Lawrence J. Heller and Agnes W. Heller 
are husband and wife. They have five children, Michael, 
Lawrence J., Jr., Anthony, Christopher and Pamela. 

Paul Heller has one child. 

3. For about twenty years prior to the fall of 1947, 
decedent had lived in a hotel in the District of Columbia. 

In the fall of 1947 she moved to the home of peti- 

12 tioners in Bethesda, Maryland. Petitioner Law¬ 
rence Heller was a lawyer, was admitted to the 

bar in 1916, and maintained a law office until 1940. He 
was decedents attorney for a period of more than 25 
years prior to her death. 

4. Decedent was the owner of certain real estate in 


the District, namely, part of lot 5 in Square 416 (1918- 
7th St. N.W.); parts of lots 93 and 68 in Square 212 
(1220-1222 14th St. N.W.); lot 34 in Square 454 (707-7th 
St. N. W.,); and 417 9th St. N. W. 

5. By deed dated and recorded June 1, 1942, decedent 
conveyed part of lot 5 in Square 416 to petitioners, as 
trustees, in trust, to hold the same, to collect all income 
or revenue arising therefrom, and to pay the net income 
therefrom unto decedent during the remainder of her 
lifetime, and after her death to pay over the net income 
to or for the benefit of petitioners’ children until the 
termination of the trust The trustees were directed, as 
each child attained the age of 30 years, to give him a 
proportionate share of the corpus of the trust estate. 
The trust deed contained certain provisions not material 
hereto, as to the disposition of the shares of children 
dying before attaining the age of 30 years. 

6. By deed dated August 24, 1942 and recorded Au¬ 
gust 25, 1942, decedent conveyed parts of lots 93 and 68 
in Square 212 to petitioner Lawrence Heller and the said 
Paul Heller, as trustees, in trust to hold and manage 
the same, and to pay the net rents arising therefrom unto 
decedent for and during the term of her life, and from 
and after her death, to pay one-fourth of the net income 
unto Paul Heller during the term of his life, one-fourth 
unto Katherine Strauss during the term of her life, one- 
fourth unto Harold Strauss during the term of his life, 
and one-fourth unto the child or children of Paul Heller 
and his wife. Upon the death of Harold Strauss his 
share of the net income was directed to be paid to Kath¬ 
erine Strauss. The trust deed further provided for the 
ultimate distribution of the corpus of the trust estate 
among the children of petitioners and the child or chil¬ 
dren of Paul Heller. 

13 7. Under date of June 30, 1947, decedent ad¬ 

dressed a letter to petitioner Lawrence Heller as 
follows: 
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“Dear Lawrence— 

Many times I have told you I wanted to give you 707- 
7th St. N.W., and you have always refused to accept it, 
but now I mean that you shall have it and will now 
deed it to you. You and your family have brought me 
so much happiness and because of my real affection for 
your wonderful children I am giving you this property 
so that it may be used to aid in their education. I ex¬ 
pect to live to be 100 years old, but now I want you to 
have the benefit of this property, now, rather than later 
and I wish too, to be relieved of looking after it. 

Pauline Baum” 

In 1947 and thereafter, petitioner Lawrence Heller was 
well able to provide for the education of his children, and 
decedent knew it. 

8. By deed dated July 2, 1947 and recorded July 3, 
1947, decedent conveyed lot 34 in Square 454 to peti¬ 
tioners individually, as tenants by entirety. 

9. The values of these properties at date of death 
were as follows: 


Part of lot 5, Square 416 $24,000 

Parts of lots 93 and 68, Square 212 28,800 

Lot 34, Square 454 38,400 


Total $91,200 


The net income therefrom was approximately $7,000 per 
year, and decedent’s income from her other investments 
was approximately $5,000 per year. 

10. Decedent talked to petitioner Agnes Heller, about 
disposing of her property at various times before and 
after she came to live with petitioners. Decedent had a 
sentimental attachment to 707 7th St. and she talked to 
Agnes Heller about it many times within the two years 
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prior to.her death. She said she was going to leave it to 
Lawrence because she wanted it to be in the family. She 
said to Agnes Heller, “I have left the children 7th St. 
That takes care of that. I have left you and Lawrence 
707, and I have left Paul and Katy the 14th St. prop¬ 
erty. Now I hope everybody is happy. I suppose they 
will all live high on what I have given them”. 

11. In the latter part of 1947 decedent sold 417-9th 
St., N. W., to one Formant for $50,000. $25,000 of the 
sale price was paid to her in cash and the $25,000 balance J 
was represented by a 4%% purchase-money note. De- I 

cedent distributed $17,500 of the $25,000 cash por- 
14 tion of the sale price as follows: $10,000 to Kath¬ 
erine Strauss and Harold Strauss, by means of a ! 
$2,500 check to each of them in October, 1947, and like 
checks in January, 1948. In October, 1947 she gave a j 
check for $3,000 to Paul Heller, a check for $3,000 to j 
Sally Heller, and a check for $1500 to Richard Heller. 
These checks were drawn by petitioner Lawrence Heller j 
at the request of decedent, and signed by her. It does 
not appear who Richard and Sally Heller were, but each j 
of the checks to these parties purports to bear his or 
her endorsement in blank, and was deposited in bank to | 
the credit of Paul Heller. The total of these three checks ! 
was less than the total of the checks to Katherine Strauss 
and Harold Strauss, because decedent had previously 
made a down payment on a house for Paul Heller. 

12. Gift-tax returns were filed with respect to the Con- j 
veyances of parts of lots 93 and 68 in Square 212; lot j 
34 in Square 454; and the $25,000 purchase-money note. 

13. In 1928 decedent had given Emma Heller $15,000 | 
out of the proceeds of an advantageous sale of real es- j 
tate which Lawrence Heller had negotiated on behalf of j 
decedent. 
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In 1929, during the depression, she had loaned $10,000 
to a son of her sister Fannie Luchs. This was not a 
business transaction, but because of the relationship, and 
decedent never made any effort to collect it. 

At one time she had given another son of Fannie Luchs 

$ 1 , 000 . 

She had given Katherine Strauss $700 or $800 for the 
cost of re-covering her furniture. 

In 1946 she had given Paul Heller $500 at his request. 

She had paid for the tuition of one of petitioners’ chil¬ 
dren at a school 

14. In the fall of 1947, decedent gave up her hotel 
room in Washington and came to live with petitioners in 
Bethesda. Her reason for so doing was because she was 
getting along in years and she lived alone and did not 
eat right, and petitioners were afraid she would stumble 
and fall and no one would be there. Decedent had talked 
about going to Takoma Park, but she never did anything 
about it. She continued to live with petitioners until 

her death. 

15 For a period of 25 years after petitioner Law¬ 
rence Heller started practicing law, decedent came 
to his office every day. He saw her for a brief time on 
each visit, and there was always something to take up 
with him. In 1940 he acquired a radio station, which he 
retained until 1945. While he was operating the radio 
station, she came there every day and sat in the lounge. 
She consulted him about prospective investments, leases 
and disposals. He prepared her income-tax returns based 
on bookkeeping records which she personally kept. He 
had his office in his home at the time decedent came to 
live with him. She would stay in his office and discuss 
business with him. 

15. Until 1946 decedent’s regular physician was Dr. 
Edwin Behrend. From 1942 to 1946 he had attended her 
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once every six months for a check-up. Beginning about 
the time she came to live with petitioners, she was at¬ 
tended by another physician, Dr. James E. Nolan.- He 
visited her three times in 1947 and 19 times thereafter. 
These visits were not made at decedent’s request, but 
at the instance of petitioner Agnes Heller. She knew 
that cardiographs were being made of her and was in¬ 
terested in what they showed. She had a fair degree of 
arteriosclerosis, and a moderately elevated blood pres¬ 
sure which is often associated with this condition. She 
had a heart weakness for which she was taking digitalis. 

On February 21, 1948 she had a coronary thrombosis 
of a mild degree, and Dr. Nolan called in another physi¬ 
cian for consultation. She was kept in bed after the 
thrombosis for approximately two weeks. The period of 
restriction of her activity was about three weeks, and 
there was a period of very little activity of from three 
to six weeks. She was not allowed to go downstairs for 
a while. 

During the year prior to her death she had one or two 
cerebral hemorrhages. One of them kept her in bed for 
a day or two. The other was scarcely noticeable. They 
resulted in some temporary drowsiness and impairment 
of speech- 

16. In the early part of March, 1948, decedent gave 
the $25,000 note to petitioner Lawrence Heller. Under 
date of March 27, 1948, decedent addressed the following 

letter to petitioner Lawrence Heller: 

16 “Dear Lawrence— 

I am anxious for you to have the Formant note 
on 9th St. and I am giving an order to the bank to turn 
it over to you for your own. I now have left the cash 
in the building associations and my stocks which is ample 
for my needs.. 

Pauline Baum” 
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She authorized the bank which had the note for collec¬ 
tion to deliver it to petitioner Lawrence Heller, and it 
did so. 

Under date of May 14, 1948 she addressed the follow¬ 
ing letter to petitioner Lawrence Heller: 

“Dear Lawrence 

When I gave you the note on ninth street several 
weeks ago, you asked me to think it over and be abso¬ 
lutely sure that that was the way I wanted it. I am 
sure and the gift is final, with no strings attached. I 
have enough left in stocks and cash to take care of the 
bequests in my will. This is all I need or want I have 
disposed of my property in my own way as was my 
right. 

Pauline Baum ,> 

17. Petitioners had a nurse for decedent from some 
time in October, 1948 until just before Christmas of that 
year. During this period or prior thereto, decedent fell 
down the stairs. She had had a stomach disorder and 
the nurse was engaged so that decedent would have some 
one with her without the necessity of petitioner Agnes 
Heller staying home all the time. During this period 
decedent went up the steps but not every day. She 
would go down and come back particularly on Sundays. 
When she did go down she would go down only once a 
day. Decedent expressed no concern about her health 
and did not want a nurse. After the first nurse left 
about Christmas of 1948, petitioners had two other nurses 
for her successively. 

18. By a written document dated January 28, 1949, 
signed and sealed by decedent and acknowledged by her 
before a notary, she recited that by deed dated June 1, 
1942 she had conveyed to petitioners as trustees, title to 
certain real property in the District in trust, and had 
reserved for the term of her natural life, the net income 
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from the trust estate; and she undertook to “renounce, 
quit-claim, transfer and convey” her reserved right to 
the net income from the trust to petitioners as trustees, 
upon the uses and purposes set forth in the previous 
conveyance to commence upon the termination of the in¬ 
terest reserve to the decedent. 

17 Prior to the execution of this document* peti¬ 
tioner Lawrence Heller had discussed the matter 
with an officer of The National Metropolitan Bank, and 
the point that by the execution of the renunciation, the 
conveyance of June 1, 1942 would lose what might other¬ 
wise be its character as a conveyance in trust to take 
effect at death. Decedent knew about that and it was 
the motive for the renunciation. 

This document was not recorded. After its execution 
the document was delivered to petitioner Lawrence Heller. 
He either retained it in decedent’s files, which embraced 
her income-tax returns and canceled checks, or it was 
turned over to The National Metropolitan Bank. After 
her death it was found among her papers in Lawrence 
Heller’s possession. Petitioner Agnes Heller never heard 
about it or saw it prior to the hearing before the Board. 

19. Petitioner was mentally active and alert, read 
books, was conversant with public affairs, was interested 
in the movements of the stock market, and listened to the 
radio for many hours a day. She was of a cheerful dis¬ 
position, and did not say that she thought she was about 
to die. She was fond of petitioner and of their children. 

In August and September, 1947 she made two purchases 
of stocks, aggregating about $4,850. During the period 
from March to September, 1947, she on five occasions 
sold stock rights for an aggregate of about $345. Be¬ 
tween January 31, 1947 and September 28, 1947 she had 
stock and bond transactions including the foregoing, all 
or most of which she handled in person at the office of 
the Washington Loan and Trust Company. 
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20. On April 26, 1949 decedent fell and sustained a 
fractured hip. She was taken to the hospital and oper¬ 
ated on, and she died on April 30, 1949. The cause of 
death was cerebral hemorrhage associated with an opera¬ 
tion for fractured hip. 

21. Decedents gross estate at the time of her death 
was of the value of $74,014.63, consisting principally of 
stocks, bonds and money on deposit. At date of death 
the value of the real estate transferred as set forth in 

Findings numbered 5, 6 and 8, was $91,200, and 
18 the value of the note referred to in Finding num¬ 
bered 16 was $25,000, a total of $116,200. 

22. On June 28, 1950 petitioner Lawrence Heller, and 
The National Metropolitan Bank, as executors, filed with 
the Assessor an inheritance-tax return as required by 
D. C. Code, section 47-1604. In that return they re¬ 
ported the transfers referred to in Findings numbered 
5, 6, 8 and 16, as non-taxable transfers. They reported 
as a taxable transfer a computed value of $2,861.03 by 
reason of the document of January 28, 1949, referred to 
in Finding numbered 18. On September 11, 1950 the 
Assessor made assessments of inheritance taxes against 
the shares of the beneficiaries under the will of decedent 
as follows: 


Lawrence J. Heller 


$2,544 

Agnes W. Heller 


910 

Michael Heller 

) 

190 

Lawrence J. Heller, Jr. 

) children of Lawrence 

190 

Anthony Heller 

) J. Heller and Agnes 

190 

Christopher Heller 

) W. Heller 

190 

Pamela Heller 

) 

190 

Paul Heller 


310 

Katherine Strauss 


310 

Harold Strauss 


310 

Bichard S. Heller 


310 
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These assessments included among other items, the prop¬ 
erties transferred as set forth in Findings numbered 5, 6, 
8 and 16. 

23. On December 8, 1950, under protest in writing, 
petitioners paid the taxes assessed upon the shares of the 
said Lawrence J. Heller, Agnes W. Heller, Michael Heller, 
Lawrence J. Heller, Jr., Anthony Heller, Christopher Hel¬ 
ler and Pamela Heller. On December 8, 1950, petitioners 
Lawrence J. Heller and Agnes W. Heller, individually and 
as trustees under an inter vivos trust created by Pauline 
Baum, appealed from the assessments thereon, upon the 
ground that the Assessor had erred in treating the trans¬ 
fers as transfers made in contemplation of death. 

24. The transfer of lot 34 in Square 454 of July 2,1947, 
referred to in Finding of Fact numbered 8, and the trans¬ 
fer of the $25,000 promissory note, referred to in Finding 
of Fact numbered 16, were made by decedent in contem¬ 
plation of death. 

19 25. The document dated January 28, 1949, re¬ 

ferred to in Finding of Fact numbered 18, was 
executed by decedent in contemplation of death. 

Conclusions of Law 

1. The transfer of lot 34 in Square 454, referred to in 
Finding of Fact numbered 8, and the transfer of the 
$25,000 promissory note, referred to in Finding of Fact 
numbered 16, were subject to the tax imposed by District 
of Columbia Code 1940, section 47-1601 (a) (c). 

2. The transfer of lot 5 in Square 416, referred to in 
Finding of Fact numbered 5, was a transfer in trust of 
property of which the decedent retained for her life the 
enjoyment of, and the right to the income, within the 
meaning of District of Columbia Code 1940, section 47-1601 
(a)(1), and was taxable under section 47-1601(a)(c). 
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Said transfer did not lose its taxable character by rea¬ 
son of the execution of the document of January 28,1949,, 
referred to in Finding of Fact numbered 18, for the fol¬ 
lowing reasons: 

(a) Said transfer, having been taxable at the time it 
was made, was not thereafter deprived of its taxable char¬ 
acter. 

(b) The instrument of January 28, 1949, referred to 
in Finding of Fact numbered 18, was not effectively de¬ 
livered. 

(c) Said instrument of January 28, 1949 was made in 
contemplation of death. 

3. The assessments appealed from were correct and 
should be affirmed. , 

Decision will be entered for respondent. 

LAWRENCE KOENIGSBERGER, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia 

• • • • 

20 Memorandum 

This appeal involves (1) the inheritance-tax liability 
of the transferees of certain property transferred by a 
decedent on July 2, 1947 and in March, 1948, respectively, 
and (2) the tax consequences of a certain instrument 
hereinafter referred to, relating to a conveyance of prop¬ 
erty in trust made approximately seven years previously, 
by which the decedent had retained for her life the en¬ 
joyment of, and the right of income therefrom. The 
applicable portions of the statute are as follows: 

District of Columbia Code 1940, section 47-1601— 
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“ Taxes shall be imposed in relation to estates of de¬ 
cedents, the shares of beneficiaries of snch estates, and 
gifts, as hereinafter provided: ,, t : ' j 

“All . . . property, or any interest therein, having its 
taxable sitns in the District of Columbia, transferred 
from any person who may die, seize or possessed thereof, 
either by will or by law, or by right of survivorship, and 
all such property, or interest therein, transferred by deed, 
grant . . . [or] gift, . . . made or intended to take effect 
in possession or enjoyment after the death of the de¬ 
cedent, or. made in contemplation of death, to or for the 
use of, in trust or otherwise (including property of which 
the decedent has retained for his life ; . (1) the pos¬ 

session or enjoyment of, or the right to the income from 
such property 

(Paragraph (c) of this section prescribes the rates 
applicable to persons standing in the relationship of these 
petitioners to the decedent.) 

Section 47-1601 (h)—“The transfer of any property, 
or interest therein, within 2 years prior to death, shall, 
unless shown to the contrary, be deemed to have been 

made in contemplation of death ,, « j 

* 

1. The transfers of property. 

The Assessor has found that the transfers above re- 
ferred to, which were made within two years prior to 
death, were made in contemplation of death. There is a 
presumption that the assessment is correct and the bur¬ 
den of proof is upon petitioners to overcome the 
21 presumption that the tranfsers were made in con¬ 
templation of death. This burden would rest on 
petitioners even without section 47-1601 (h), Wichmre v. \ ) 
Reineicke , 275 XJ. S. 101, 105. A statutory presumption 
against a party who would have the burden of proof even 
without it, has been compared to a handkerchief thrown 
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over something also covered by a blanket, Brown v. Hen¬ 
derson, 285 Mass. 192, 189 N. E. 41. 

In order for the petitioners to prevail, it is necessary 
that they overcome the presumption that the transfers 
were made in contemplation of death and this requires 
evidence more convincing than that which has been ad¬ 
duced on this appeal. 

As to the transfer of lot 34 in Square 454, made on 
July 2, 1947, and the transfer of the $25,000 promissory 
note made in March, 1948, there is no persuasive evi¬ 
dence of any intent or purpose other than contemplation 
of death. It is but expounding the obvious to say that in 
these situations, involving, as they do, questions of fact, 
each case must stand on its own footing. It may be re¬ 
marked, however, that the evidence in all of the cases 
cited on behalf of petitioners pointed strongly to motives 
other than contemplation of death. Thus, for example, 
in the United Stastes v. Wells, 283 U. S. 102, the de¬ 
cedent, when he was 53 years old, 20 years prior to his 
death, had begun to make advancements of money and 
other property to his children pursuant to his policy of 
so doing while he could advise them as to its proper use, 
and could observe what use they made of it. In this 
case there was no evidence of any such plan. In 1928 
decedent, after she had made an advantageous sale of 
real estate, had made a gift of $15,000 to her sister, since 
deceased, the mother of petitioner Lawrence Heller; in 
the following year she had loaned a nephew, the son of 
another sister, $10,000 due to his financial requirements 
during the depression. The loan had not been repaid 
and she had made no effort to enforce payment. At a 
time not stated, she had given the mother of that nephew 
$1,000. She had also given $700 or $800 to a sister of 
petitioner Lawrence Heller, for the cost of re-covering 
her furniture, and in 1946 she had, at the request 
22 of a brother of that petitioner, given the brother 
$500. There was evidence that decedent had made 
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other gifts to petitioners, in amounts and at times not 
stated. ’ : • * V .<♦ { 

She had made two conveyances in 1942 of substantial 
portions of her real estate, in trust for certain designated 
beneficiaries, reserving the right to the income therefrom I 
for her life. These conveyances were taxable, by virtue : 
of the express terms of section 47-1601(1). J 



There is not in this case evidence of motives other 



than contemplation of death similar or analogous to those . ■'] j 
found in the following and like cases: to relieve donor J ji . J 
of the burden of management ( Helvering v. Tetzlaff, 141 j C'\X 
F. 2d 8); to provide independent income for dependents j - 
(Wishard v. United States, 143 F. 2d 704); settlement of }■ •* 
family disputes over remarriage ( Gillette v. Commis - , l f 
sioner, 182 F. 2d 1010); marriage gifts {Mather v. Mac- j . '■ 
Lamgldwi, 57 F. 2d 223); desire to escape the possible „ - • 
consequences of donor’s speculations {Colorado National ! 

Bank V. Commissioner, 305 XT. S. 23). . . 5 . .; 

In this case there is evidence of the donor’s strong 
affection for the donees. This of itself is not sufficient * . 

to sustain petitioners’ burden of proof. 

It is true that at the time decedent conveyed the con- , ; \ 

veyance of 1947 and transferred the note in 1949, she • j 
left certain written documents purporting to explain her : 
motives, but, rather than being persuasive, suggest over- ] * 

much protestation, and indicate only a desire to create i . 
evidence in support of the contentions now urged. Thus j ' k 
on June 30, 1947, during a period when decedent saw “ • [. * 

petitioners daily, she addressed a letter to Lawrence Hel- ~ | [ ' r 

ler in which she stated that she was giving him 707 7th . 7 
Street (lot 34 in Square 454) so that it might be used to j ’ 

aid in the education of his children, and two days there- -i. 
after she conveyed this property to petitioners. She was : 
then 81 years old. There was no evidence that that peti- j ■ ’ 

tioner was in need, and in fact, there is evidence that 


/ 
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he was then well able to provide for the education of his 
children and that decedent knew it In connection with 
this conveyance she remarked to petitioner Agnes Heller, 
“I have left the children (1918) 7th Street That takes 
care of that I have left you and Lawrence 707 (7th St), 
and I have left Paul (Heller) and Katy (Katherine 
Strauss) the 14th Street property (parts of lots 93 and 
68 in Square 212). Now I hope everybody is happy. I 
suppose they will all live high on what I have given 
1 them”. 

23 The use of the word “left” has some, although 
not controlling significance. Without having re¬ 
course to technical or dictionary definitions of the term 
“left” or “leave”, it is a matter of common experience 
that people use the term with the connotation of a testa¬ 
mentary disposition, rather than of an ordinary inter 
vivos gift 

In the letter she also said that she expected to live to 
be 100 years old. Aside from the fact that few, if any, 
people seriously express any such expectation or hope, it 
may be remarked that an ordinary inter vivos transaction 
is not usually accompanied by any statement by the party 
entering into it as to his expectation of life, and the 
very fact that she made one indicates that her thoughts 
were on her length of life and, correlatively, of the termi¬ 
nation thereof. 

In that letter she also said that she wanted to be re¬ 
lieved of looking after the property, but this seems im¬ 
plausible. It was business property. The collection of 
the rents and management of such property is not diffi¬ 
cult, and can be entrusted to an agent It is not sen¬ 
sible or a likely alternative to give property away in 
order to avoid either collecting the rents oneself or pay¬ 
ing an agent a commission for so doing. During this 
period she had the mental and physical ability to, and 
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she did, personally transact business relating to her 
stock- and bond-holdings at the office of a bank. " 

At the time she transferred the $25,000 note to peti-, 
tioner Lawrence Heller on March 27, 1948 she was almost 
82 years old, and had suffered a coronary thrombosis 
and one or two mild cerebral hemorrhages. She had been 
confined to her bed for about two weeks beginning the 
previous February 21, and her movements were’ still re¬ 
stricted as the result that attack. Two months after 
the gift, and at a time when she was again up and about, 
she confirmed the gift by another writing. Both at the 
time of the gift in March and at the time of the com¬ 
munication in May, she said in writing, that she 
24 had enough left in cash, stocks and building asso¬ 
ciations to take care of the bequests, in her will 
and that she had disposed of her property in her own 
way. »’ • 

- ** * * . \ • * r *. v 

It is not possible to resist the conclusion that all this 
documentation had for its purpose a defense against a 
finding that these transfers were made in contemplation 
of death. The evidence shows that decedent was astute, 
alert, conversant with current affairs, listened .to the 
radio, and read the financial reports of the newspapers. 
She was undoubtedly aware of gift taxes, because she 
had made gift-tax returns with respect to the conveyance 
of August 24, 1942 and July 2, 1947, and the transfer 
of the $25,000 promissory note. She had given Kath¬ 
erine Strauss and Harold Strauss a total of- $10,000 and 
she gave Paul Heller, Sally Heller and Richard Heller a 
total of $7,500. ! The dates of the gifts and the amounts 
paid to each donee were such as to render these gifts 
exempt from Federal gift-tax liability under the provi¬ 
sions of Section 1003(b) (3) of the Internal Revenue 
Code. It is fair to assume that this was intentional and 
not mere coincidence. She knew the tax facts .of life, 
and doubtless also knew the tax facts of death. She had 
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been in daily consultation regarding her affairs with 
the petitioner Lawrence Heller, who was her lawyer and 
her nephew, while he was practicing law from 1916 to 
1940, while he was operating a radio station from 1940 
to 1945, and during the period that she was living in 
his home from the autumn of 1947 until the day of the 
fall which was shortly thereafter followed by her death. 

Decedents gifts during the two years prior to her 
death amounted to approximately half of her estate as it 
existed at the beginning of that period (not counting the 
reserved life estate in the two trusts created in 1942). 
Her total gifts, including the 1942 conveyances in trust, 
amounted to more than 60% of her entire estate. Her 
income before any gifts was approximately $12,000 per 
year; thereafter it was approximately $5,000 per year. 

2. The instrument of January 28, 1949. 

There remains for consideration the effect of the docu¬ 
ment executed on January 28, 1949, referred to in Find¬ 
ing of Fact numbered 18. 

A short and simple solution to this question is, 
25 that this document was executed in contemplation 
of death and for the very purpose of avoiding the 
tax liability here asserted with respect thereto. It was 
executed within a little more than three months prior to 
decedent’s death and after the various other transactions 
and incidents hereinabove referred to. The same consid¬ 
erations which lead to the conclusion that those transac¬ 
tions were made in contemplation of death apply with 
even stronger force to the execution of this document. 

Other and less simple considerations also indicate that 
the appeal with regard to the transfer of the property 
which was the subject of that document, should be denied. 

As stated in the Findings of Fact, there is no basis 
for a finding that this document was ever effectively 
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delivered- It was prepared by one of the trustee gran¬ 
tees, who, as stated, was also decedent’s attorney. He 
kept it in decedent’s files, which were in his possession 
as her attorney, or it was turned over to The National 
Metropolitan Bank, which was named as co-executor in 
decedent’s will. Its existence was never disclosed to pe¬ 
titioner Agnes Heller, co-trustee, prior to the hearing 
before this Board. Such a document when not delivered 
to the grantee or beneficiary thereunder is in the same 
status as an unexecuted gift. 

Furthermore, it cannot be questioned that the instru¬ 
ment to which that document relates, namely, the deed in 
trust dated June 1, 1942, by which decedent conveyed 
lot 5 in Square 416 to petitioners, and by which she 
reserved the income to herself for her life was, upon its 
execution, a conveyance subject to taxation by reason of 
the express provisions of District of Columbia Code 1940, 
section 47-1601(1) as a gift of property of which the de¬ 
cedent had retained for her life the possession or enjoy¬ 
ment of, or the right to income. The tax liability wets 
incurred at that time, although the tax did not become 
payable under section 47-1606, until nine months 
26 after decedent’s death. The question is whether 
such a taxable transfer can be made non-taxable 
by an event occurring nearly seven years thereafter. It 
seems that it cannot, any more than when an event oc¬ 
curs which gives rise to taxable income, the fact that 
the income is subsequently repaid does not relieve the 
recipient of tax liability, e.g. , JJmted States v. Lewis , 
decided by the United States Supreme Court March 26, 
1951. A holding to the contrary could upset the entire 
plan of the inheritance-tax law, and should not be adopted 
except by compulsion of the language of the statute. If 
petitioners’ contention is correct, then any person could 
convey all or a substantial portion of his property in 
his early youth, not in contemplation of death, reserving 
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the income for his life, and then, late in life and either 
in contemplation of death or otherwise, convey to a suc¬ 
cessor beneficiary his right to the income, after having 
enjoyed it for a great number of years, and thus frus¬ 
trate the statute that conveyances of this sort are tax¬ 
able. See Hartford v. Martin, 122 N. J. L. 283, 4 A 
(2d) 31. The transfer effected by the instrument of 
January 28, 1949 itself is not subject to tax, because it 
was not a disposition of property “by will or by law, or 
by right of survivorship”, or “to take effect in pos¬ 
session or enjoyment after the death of the decedent”, 
or “made in contemplation of death”, for it merely con¬ 
veyed her life interest, which became extinct upon her 
death, and thus it did not dispose of anything upon her 
death. Therefore, if in transactions of this sort a tax 
is to be collected pt all, it could not be collected by rea¬ 
son of a release or conveyance of the life interest, but 
only by reason of the original instrument of conveyance. 
This, as above pointed out, is by statute made a taxable 
event by reason of the reservation of the life interest 
The transfer of June 1, 1942, is therefore subject to in¬ 
heritance tax, whether considered by itself or in conjunc¬ 
tion with the instrument of January 28, 1949. 

Decision will be entered for respondent 

LAWRENCE KOENIGSBERGER 
Member Sole 

Board of tax Appeals for 
the District of Columbia 
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Board of Tax Appeals for the District of Columbia. 
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- This proceeding came on to be heard upon the peti¬ 
tion filed herein, and npori consideration thereof and of 
the evidence adduced at the hearing on said petition, it 
is, by the Board, this 9th day of May, 1951, 

ADJUDGED "and DETERMINED, That the assess¬ 
ments of inheritance taxes herein appealed" from, be; 
and they are, hereby affirmed. '*'[ ;^ ; ‘ *' " 

LAWRENCE KOENIGSBERGER 
Member Sole / ^ 

Board of Tax Appeals for 
the District of Colombia ♦ ' 
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38 Q Would yon describe for ns, please, the na* 
tore of your relationship with Panline Banm? A 
Well, that goes back a great many years. We had a 
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very close relationship, a decided fondness between the 
two of ns . . 

• • • • 

39 BY MB. PHTLIPSON: 

Q What was her practice regarding visiting your 
office? A Well, when I was in the Colorado Building 
for a period of 25 years, oh, she would drive down there 
almost every morning in the week ... 

• • • • 

She collected her own rents, by visiting her several 
tenants. She made her own investments, and asked me 
about this or that in connection with a prospective in¬ 
vestment, proposed investment. 

* • • • 

40 Q What was her relationship to your children, 
Mr. Heller? 

• • • • 

A Well, really, they were about the only ray of sun¬ 
shine she had, and she was extremely interested in them. 

• • • • 

THE WITNESS: Without drawing a conclusion, I 
wanted to say that one little boy, she paid for his tui¬ 
tion at Friends’ School. So that speaks for itself. 

She was constantly seeking some nice thing to do. . . . 

• • • • • 

46 Q What was her policy in regard to making 
gifts during her lifetime? A It was the usual 
thing. She was thrifty with regard to indulging herself, 
but she certainly was not with regard to any of her 
relatives, because out of the proceeds of that sale she 
gave my mother $15,000. Her own personal requirements 
were very small. She lived very thriftily. 
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56 James Edward Nolan 

• • • • 

57 Direct Excmmation 

* . • l 

• • • * > 

Q You are a physician duly licensed to practice your 

profession in the District of Columbia? A Yes. 

, • • • • 

58 Q Doctor, what was her general physical con¬ 
dition during the years you just mentioned, when 

you had occasion to visit with her? A Well, they es¬ 
sentially were those of an aging person. She had, I 
would say, a fair degree of arteriosclerosis, with a moder¬ 
ately elevated blood pressure, which is often associated 
with this condition. 

She had a semi-cardial, or heart weakness, for 

59 which she was taking digitalis. And then perhaps 
early in 1948, February ’48, she had what I thought 

at that time was a coronary of a mild degree, and I 
think I had Dr. Argy out in consultation. 

THE BOARD: Do you mean coronary thrombosis? 
THE WITNESS: Yes, sir; a mild one. It didn’t in¬ 
capacitate her for too long, and I don’t think too much 
stress was paid to the situation. 

BY MR. PHILIPSON: 

Q Were these conditions you described usual or un¬ 
usual for a person of her age, Doctor? A I think it 
is usual. 

Q Did she herself have any specific complaints when 
you saw her? A No. During a majority of these calls, 
I think—except for this particular incident and the one 
following her fall, when we hospitalized her, there weren’t 
any major complaints. It was more of a checking on 
her blood pressure, and the general state of her health, 
and an occasional urinanalysis. But of course, during this 
illness— 
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• • • • 

61 Q Did Miss Baum herself ever call you! . A 
Not that I know of. 

Q What was her reaction when she saw you coming 
to visit her! A Well, in several instances, she would 
usually say, “Oh,”—something to the effect that “Oh, 
you are likely here to see me,” a little surprised. 

• • • • 

64 Q Did you confine her to her bed! A Only 
during that first illness, when she was incapacitated. 

65 Q Except for the February 1948 incident, then, 
you did not confine her to her bed! A I would 

say no. 

• • • • 

66 Q Did she at any time during her visits from 
you, manifest any interest in death! A None, to 

my knowledge. 

Q Did she ever discuss with you her feeling about 
dying! A No. 

Q Did she ever manifest any anxiety over the subject! 
A I don’t think death was ever discussed. 

• • • • 

67 Q Prior to her fall in 1949, so far as you know, 
did she have reason to believe she was in poor 

health or good health! 

• • • • 

THE WITNESS: I don’t think she actually—She 
knew we were probably fussing around her, and having 
electrocardiographs, but I don’t think I ever told her 
she had a coronary, and there was no necessity to be 
unduly concerned about her, alarmed by her health. 

THE COURT: Did she know at any time! Had you 
ever explained to her that she had a heart condition! 

THE WITNESS: Yes, I had this cardiograph, and 
explained it to her. 
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THE BOARD: And she knew that it was necessary 
that for a while she had to be comparatively quiet? 

THE WITNESS: Yes. 

THE BOARD: Did you tell her about that? 

68 THE WITNESS: I don’t think I ever told her 
that she had a coronary. I did tell her that it 

would be necessary for her to be quiet for a while. 

•• • * • ; 

Cross Examination 

BY MR. LYNCH: 

Q Doctor, you say the decedent Pauline Baum had a 
fair degree of arteriosclerosis. What did you mean 

69 by “a fair degree”? 

• • • • 

THE WITNESS: Well, as I said, a fair degree of 
sclerosis. 

THE BOARD: You mean fair for her age? 

THE WITNESS: Moderate degree for her age. I 
don’t remember exactly now— 

• • • • 

71 BY MR. LYNCH: 

Q Would you say that that disease as she was 
affected by it on the occasion of your examination, was 
pronounced? A Could I say it this way: That it wasn’t 
any more than I anticipated, and it wasn’t anything to 
call for any particular degree of therapy. 

• • • • 

Q Did you prescribe any treatment for her for that 
disease? A Not particularly, no, sir. 

Q Well, did you prescribe any? A No, specifically 
for arteriosclerosis, no. r 

THE BOARD: What did you prescribe for any part 
of her condition? 
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THE WITNESS: I think the digitalis for the control 
of her heart rate, and the occasional tonic, vitamins, and 
that was about the main thing. 

• • • • 

72 BY MR. LYNCH: 

Q Did you discuss this arteriosclerosis with Miss 
Baum; did you discuss it with her? A No, I don’t 
believe I did. If I did, it was not of any discussion such 
as we have had here. 

Q Well, did you make some mention of the fact that 
she had that disease? A Probably not 

• • • • 

90 Q So far as you know, Doctor, was Miss Baum 
aware of the fact that she had high blood pressure? 

• • • • 

A Not that it was of any serious moment to her. 

• • • • 

91 THE WITNESS: Her blood pressure was never 
the subject of sole discussion so that it became a 

bugaboo to her. 

• • • • 

Frank H. Little 

• • • • 

Direct Examination 

• • • • 

Where are you employed? A Washington Loan 
Trust Company, main office. 

In what department? A Customers’ Securities. 

• • • • 

Q Did Miss Baum discuss with you the transac¬ 
tions referred to on those four exhibits, which we 
have just offered? A No, Miss Baum usually just came 
in and said, “I want to buy so-and-so; I want to utilize 
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and 

Q 

103 


31A 

these rights which I have which have been given by the 

company.” - ' , : 

• • • • 

Q Did she generally have knowledge of them? A Yes, 
Mss Baum was generally of a very bright mind, as far 
as securities were concerned, and had no difficulty 
104 handling them. 

T • , r '* , 

• • • • 

109 Harriett B. Neafus 

' • t *• 

4 

• • • • 

Direct Examination 

• • • • 

Q What is your profession? A I am a practical 
nurse. 

Q Did you have occasion at any time to be the nurse 
for Pauline Baum? 

• • • • 

110 What was the nature of your duties when you 
were there from— A I was there in the capacity 

of a nurse, but I had to kind of camouflage with Mss 
Baum. She thought she didn’t have a nurse, and she 
resented having a nurse. 

• • • • 

r 

111 Q What was her disposition while you were 
there? A Why, very excellent, considering her 

age and—She just resented a nurse, that is all. She said 
she wasn’t sick, and he didn’t need a nurse, and didn’t 
want a nurse. 

* • • • 

112 Q Can you tell us anything about how she 
handled her business affairs, if she did? A Well, 

I wish I was as good a business woman as she was at 
that time. She would—The first thing every morning, 
she would get the morning paper, walk all the way over 
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into Mr. Heller’s apartment, and get the morning paper, 
and go down that stock market, and had a very been, alert 
mind on that subject. 

Q Yon saw her reading the financial page of the paper? 
A Oh, sure. It was a regular routine every morning. 

• • • • 

115 Cross Examination 

• • • • 

118 BY MR. LYNCH: 

Q Upon what did you base your statement that 
Miss Baum had a keen business sense? A Why, upon 
the fact that she watched those stock markets, and was 
right up on her tiptoes all the time about what was go¬ 
ing on in the stock market, and about her personal busi¬ 
ness. ... 

• • • • 

119 Anyway, she followed it very closely, and took 
care of when her checks and, oh, dividends, and 

things would come in, she took care of those. 

• • • • 

122 Lawrence J. Heller 

• • • • 

123 Direct Examination 

• • • • 

Q In what year did your mother die? A December, 
1947. 

• • • • 

Q What reaction did Pauline Baum manifest to you 
when she learned that you had received nothing from 
your mother’s estate? A She was decidedly embittered 
about it. 

• • • • 
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THE WITNESS: She stated that she thought it was 
mean, nasty, and not considerate, not as much from the 
financial standpoint, as from the standpoint of doing some 
honor to me, and that she was so put out about it that 
she said that she would see that the inequality was bal¬ 
anced out by the fact that she would do something for 
my family to equalize it. 

• • • • 

Q Mr. Heller, during the last three or four years of 
Miss Baum’s life, did she ever have any conversa- 

124 tions with you regarding the state of her health? 
A It was a subject about which she had no ap¬ 
prehension whatsoever. She was a woman— 

• • * • • 

Q What, if anything, did she say to you about her 
death? A It was a subject which she never discussed. 

Q What, if anything, did she say to you regarding 
her health, good or bad? A She was an optimist. She 
always spoke with cheer. 

Q Was there any occasion upon which you discussed 
with her the possibility of your going on a trip out West? 
A I think at one time there was probably some refer¬ 
ence to the fact that I wanted to build a television station 
in Wichita, Kansas. There was talk that I might go 
there, and with great alacrity, she said, of course, if we 
went there she would go with us. 

Q What, if any reaction did you observe on 

125 her part to any discomfort she may have had- A 
It was always dealt with lightly. 

Q Did she complaint about discomfort? A Definitely 
not. 

• • • • 

Q Did Miss Baum have occasion to discuss with you 
the fact that she was executing this exhibit 31, 

126 which is entitled “Renunciation”? A Yes. 

Q Did she explain her reason for executing it? 
A She wished to correct a technical inadvertence. 
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Q What inadvertence was that, sir? A By preserv¬ 
ing to herself the income under the deeds in trust, con¬ 
veyances of 1942. 

Q Did Miss Baum ever say anything or do anything 
which would indicate that she felt she was about to die? 
A She didn’t feel she was about to die. 

• • • • 

Cross Examination 
BY MR. LYNCH: 

j 

• • • • 

127 Q Who prepared Petitioners’ Exhibit No. 5? A 
My recollection is that it was prepared by the Co¬ 
lumbia Title Company. 

• • • • 

128 Q What did she tell you with respect to her 
transfer of that property? 

• • • • 

THE WITNESS: She said, “I wish to do something 
for your children. I therefore am making this property 
available for their benefit, for the purpose of their edu¬ 
cation and security.” 

• • • • 

129 Q Did Miss Baum discuss with you the prepa¬ 
ration and execution of Petitioners’ Exhibit No. 

31, Renunciation and Conveyance? A Yes. 

• • • • 

THE BOARD: Did the official of the National 

130 Metropolitan Bank give any reason why he thought 
it was desirable? 

THE WITNESS: It was gathered by me, inferred by 
me, as a result of discussions, that making effective this 
renunciation would complete what she desired to do from 
the beginning. 
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137 BY MR. LYNCH: 

Q I show yon what has been marked Petition¬ 
ers*’ Exhibit No. 16, Mr. Heller, and I ask yon if yon 
were present at the time Panline Banm prepared that 
paper? A Yes. 

• • • • 

Q Did yon snggest to her the making of that state¬ 
ment in writing? A No. 

• • • • 

138 Q What was the discnssion yon had with her 
abont her doing that, or intending to do it? A On 

a number of occasions prior to this, she had been very 
anxious to give me this note, which amounted to $25,000, 
because she had given my sister out of the proceeds of 
this sale, as I testified before, $10,000, and my brother 
$7,500. And it had only been a few months prior to this 
that my mother had died, and as I stated, leaving an 
estate of $100,000 to be divided between my brother and 
sister. Consequently, she was very anxious, and indi¬ 
cated so on a number of occasions, that she wanted to 
give me this $25,000 note, and I postponed it, and at¬ 
tempted to dissuade her. Finally, I agreed to accept it. 

• • • • 

140 Did you discuss with her the subject matter set 
forth in Petitioners’ Exhibit No. 17, prior to the 
time it was executed? A Yes. 

Q Did you suggest to her in any manner that she 
reduce that statement to writing? A No. She initiated 
this. On many occasions, as I stated, she expressed the 
desire to give me—do you wish me to conclude my state¬ 
ment? 

Q Yes. A She expressed a desire to give me this 
note, and I was reluctant to accept it. And she wanted 
to make it very emphatic that I was to receive it And 
she also anticipated that there should be some Tecord of 
the transfer, and that is why she did this. 

• • _• • 


# 
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145 Q You testified she collected her own rents. To 
what extent did she have different rents to collect? 

• • • • 

THE WITNESS: She went around and physically col¬ 
lected them. And to go into further minutia on it, the 
tenant of 707 7th Street was in a bad financial condition 
over a long period of time, and instead of taking monthly 
payments for his rent, she would accept weekly, and 
sometimes almost daily payments for his rent She went 
to his place for many years practically every day. 

• • • • 

146 THE BOARD: . . . 

Until how long before her death did she continue 
to do that? 

THE WITNESS: Until 1947. 

• • • • 

150 Redirect Examination 

• • • • 

151 BY MR. PHILIPSON: 

Q Was it Miss Baum’s practice to write you 
letters on several occasions while she was alive, with 
regard to other members of the family, and their 

152 treatment of her? A Yes. 

• • • • 

153 BY MR. PHILIPSON: 

Q What did Miss Baum intend to do that she 
thought she accomplished by the renunciation document? 
A She thought she eradicated a defect in her origi- 

154 nal conveyance which she had not intended. 

Q What had she intended by the original con¬ 
veyance, if you know? A She intended in creating these 
deeds in trust in 1942, to completely divorce herself from 
the property and make it a complete gift. 
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160 BY THE BOARD: 

• • • • 

Q Did you ever discuss with him the point that by 
executing that renunciation, the conveyance of June 1942 
would lose what might otherwise be its character as a 
conveyance in trust to take effect at death? A Yes, that 
was discussed. 

Q Did Miss Baum know about that? A Yes, de¬ 
cidedly. 

Q Would you say that was a motive for the renuncia¬ 
tion of 1949? A Yes, decidedly. As I stated before, it 
was to cure what she was apprised was a defect. 

• • • • 

166 Della Dunbar 

• • • • 

Direct Examination 

• • • • 

167 Q Were you a friend of Miss Baum’s while 
she was alive? A Yes, sir. 

• • • • 

168 Q When you visited Miss Baum at the Roose¬ 
velt Hotel, or at the Hellers’ home, did you ever 

see her in bed? A No, sir. 

Q Did she ever talk to you about the state of her 
health? A No, sir. 

Q Did she ever manifest any complaint about her 
health? A No, sir. 

• • • • 

170 Q Well, after Emma Heller died, did you hear 
any conversation Miss Pauline Baum had with ref¬ 
erence to Emma’s estate? A With Sylvan, yes; that she 
thought it was not right that the mother had not left 
Lawrence anything, and that she was going to try to 
make it up to Lawrence. 
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Q When yon saw Miss Baum during 1949, and ’48 
and ’47 did she appear to be sick, to you? A No, not 
at all. 

Q Can you characterize how she looked, or how she 
acted? A Very well, very spry. 

• • • • 

Cross Examination 

• • • • 

173 BY ME. LYNCH: 

• • • • 

Q On how many occasions did you hear her—Did you 
either discuss with her, or hear her discuss mak- 

174 ing any gifts of property to Lawrence Heller as 
a result of the fact the fact— 

• • • • 

Q As a result of the fact that Mr. Heller received little 
under his mother’s will? A Probably every time I went 
out there. 

• • • • 

Q Did she say how she was going to accomplish that 
expressed desire? 

• • • • 

175 THE WITNESS: And I remember her saying 
that she was going to make it up to Lawrence for 

what his mother did. 

• • • • 

180 Agnes W. Heller 

• • • • 

Direct Examination 

• • • • 

Q Prior to the time she came to live with you, 

had she visited your home? A Oh, yes. She came 
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to our house almost every day of the year, except if she 
had a dentist appointment or she had some business, 
and even then she would go down to the bank and then 
come out to the house for a very short time, but she came 
very, very frequently. 

• • • • 

185 Q What was her relationship with your chil¬ 
dren? A Well, she adored them. Everybody 

around there knew that she was crazy about the children. 

• • • • 

Q During the time that she lived in your home, what 
was her general disposition? A We used to always refer 
to her as “Chipper,” and that describes her better than 
anything I know. She was a very chipper person, saying, 
“How are you this morning.” 

• • • • 

186 Q Did she ever express any preference as to 
being with people her own age or younger, or 

what kind of people did she like being with? A She 
liked young people and she liked people who were keen. 
She liked good minds. 

• • • • 

187 Q Can you tell us about how many days she 
actually stayed in bed during the year and a half 

or so she stayed at your house? A Oh, it would be 
only a guess, because she was so seldom in bed that I 
wouldn’t know exactly. I mean it was never much—a 
day or two at the most. 

• • • • 

188 Q How many occasions were there, if you re¬ 
member, that she asked you to send for any physi¬ 
cian? A Well, she never wanted a doctor, and when 
she came out to the house, I wanted to have someone 
who would be acquainted with her in case we needed 
him. ... I wanted for him to arrange to put down in 
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his book a periodical call, and in this way, it would take 
off my mind worrying about whether she needed anything 
or what, because I thought a person that age who could 
afford it should have every luxury and every comfort she 
wanted. She wonldn’t have it. She said it wasn’t neces¬ 
sary. But she never permitted me to call him, and the 
times that he did come he came because I had told him 
to drop in and to remember to come around to us, and 
he would come in. 

• • • • 

191 Q Did Miss Baum ever indicate to you by word 
or by conduct any concern or worry about her own 

health or possibly of dying! A No. She minimized her 
aches always. If she had any, she certainly didn’t inflict 
them on anyone. 

• • • • 

192 Did she stay in bed frequently! A Never. 

Q Did she ever say to you on any occasion that 
she felt very sick! A No, she never complained. She 
said young people had no stamina, that they were always 
ill. 

Q So far as you know, did she think there was any¬ 
thing particularly wrong about her health! A No. 

• • • • 

194 Q Did she ever say anything which indicated a 
concern about her own death! A No, she never 

talked about it To the contrary, if you want me to tell 
you what she did say— 

• • • • 

195 Q Tell us what she did say. A Well, we had 
a little girl and we were talking about when she 

was going to be married, so I would say, 4 ‘Well, Pauline, 
when Pam is marired, you will be the old lady who comes 
up and sits in the front and directs everything,” and she 
laughed and she said, “I hope you are right; I hope 
you are right.” 
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THE BOARD: How old was Pamela then? 

THE WITNESS: Seven. We always said, “Panline, 
you are going to live to be a hundred; we guarantee that.” 
BY MR. PHILIPSON: 

Q What did she say to that? A “I hope you are 
right; I hope you are right.” 

Q Did she ever act as though she feared that her 
own death was imminent? A No. 

Q During the years she lived with you, did you buy 
clothes for her? 

• • • • 

196 A The last winter of—it would be 1949, I guess, 
and I went down to Kann’s and got her a pair of 
—I think they call them Naturalizer Shoes, and she said, 
“You take those old lady shoes right back.” So I went 
to Rich’s, where she used to buy her shoes, and they gave 
me a pair with a little more sensible heel on it, and then 
she made me take those back. So she said, “When the 
weather gets nice, I will go down and get my shoes my¬ 
self.” 

• .• • • 

A I bought her some flannel nightgowns, which she 
objected to because they were old lady gowns . . . 

• * * • 

199 Q What did Miss Baum say to you after Emma 
Heller died about the manner in which she had 

200 disposed of her estate? 

• • * • 

THE WITNESS: ... So she said Emma had al¬ 
ways told her what to do and how to do it and harped 
on it, and then she turned around and changed her will 
and left Lawrence out of it, and she was furious about 
it. She talked to me all the time about it and she said 
well, she would make it up to Lawrence. That was all 
there was to it. 

• • • • 
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Cross Examination 

• • • • 

219 BY MB. LYNCH: 

Q With reference to the 7th Street property, 
yon said she mentioned she had given that to yon and 
yonr husband and “that takes care of that.” Did she 
elaborate upon that last statement? A No. She said she 
was glad that she had left 707 to Lawrence and me, and 
at that time—she told me on several occasions, she said, 
“I wanted yon to share in this because yon are 

220 the only person, except my mother, who has ever 
done personal things for me.” 

Q Did she ever tell yon she was giving yon the 7th 
Street property in the manner in which she did, in lien 
of giving it to yon through her will? A No. . . . 

• • • • 

225 BY MB. LYNCH: 

• • • • 

Q Do yon now have a clear recollection of any par¬ 
ticular discussion that yon had with Miss Baum concern¬ 
ing the provisions of Emma Hellers will? A Well, I 
remember one time she said something to me about it. 
and I was pretty well fed up with hearing about wills 
and gifts and so forth. She said, “I am going to 

226 make it up to Lawrence,” and I said, “Pauline, 
why don’t yon just forget the whole thing, because 

it goes on and on and on,” and then she would bring it 
up another time and she would say, “Well, I am going 

to do something about it,” and so forth. 

> 

• » • • 

228 Q I show you what has been marked Petition¬ 
er’s Exhibit No. 15 and ask you to tell the Board 
when you first saw that letter. A I don’t know 

229 when I saw it first. 
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THE BOARD: Had yon seen it before this? 

THE WITNESS: Yes, I have seen it. 

• • • • 

Q I show yon Petitioner’s Exhibit 16 and ask yon 
when yon first saw that exhibit. 

• • • • 

THE WITNESS: Well, it mnst have been the time 
when she wrote this. 

• • • • 

Q Did she discuss it with yon? A Yes. 

Q What was the discussion? A She said that she 
was going to write Lawrence a letter so that he 
230 would have it, so that there could never be any ques¬ 
tion from the family about what she did, what she 
wanted to do. 

Q Now I show yon Petitioner’s Exhibit 17 and ask 
yon if yon can tell the Board when yon first saw that 

• • • • 

A Maybe the day she wrote it; maybe the day after, 
whenever it was that she showed me and told me that 
she had done it 

• • • • 

Q What did she say? A Well, she would say, “No- 
' body can ever find any fault with what I do, because I 
am very methodical. I do things in a businesslike way,” 
and that was her idea, doing it in a businesslike way. 

• • • • 


t 
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RESPONDENT’S STATEMENT OF QUESTIONS 

PRESENTED 

* 

The question involved is whether, under the facts here 
involved, certain transfers of property and property rights 
were made, and a renunciation of a life estate was executed, 
“in contemplation of death” and hence taxable under the 
provision of the District of Columbia inheritance tax 
statute subjecting such transfers to tax. 
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for the District of Columbia Circuit 


No. 11104 

* \ 

Lawrence J. Heller, et al., Petitioners, 

v. 

District of Columbia, Respondent. 

PETITION FOR REVIEW OF DECISION OF THE BOARD OF TAX 
APPEALS FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR RESPONDENT 


PRELIMINARY STATEMENT 

Petitioners, in their brief (p. 2, footnote 1), state that a 
joint appendix is not available because respondent’s counsel 
preferred to read petitioners’ brief before determining what 
portion of the record it desired to designate for printing. 
The fact is that petitioners, who did not designate for in- 
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elusion the complete record and all the proceedings and evi¬ 
dence in this action, did not serve counsel for respondent a 
concise statement of the points on which they intended to 
rely in this appeal as requifed by Rule 75(d) of the Federal 
Rules of Civil Procedure. Counsel for respondent, there¬ 
fore, being mindful of the decision of this Court in Blake v. 
Trainer , 79 U. S. App. D. C. 362, 148 F. 2d 10, 12, and 
not wishing to violate the spirit and intent thereof, were 
unable to determine what portions of the record they should 
order printed as part of a joint appendix. It became neces¬ 
sary, therefore, for respondent to print its own appendix. 

COUNTER-STATEMENT OF THE CASE 

i 

i 

Petitioners’ statement of the case (Petitioners’ Brief pp. 
2~-6), although basically correct insofar as it goes, is incom¬ 
plete in several respects and, in respondent’s view, is so 
arranged as not to give a clear and concise picture of all 
facts material to a consideration of the questions presented. 
Respondent, therefore, submits the following additional 
statement: 

The taxes involved are District of Columbia inheritance 
taxes. These taxes were assessed against petitioners Lawr¬ 
ence J. Heller and his wife, Agnes W. Heller, and their five 
children on transfers of property made to them by the 
decedent, Pauline Baum, within two years prior to the 
date of her death, upon the basis of facts which convinced 
the Assessor, D. C., that the transfers were made “in con r 
templation of death” within the meaning of the applicable 
District statute (Petitioners’ App. 14A, Finding 22). 

Decedent’s Physical Condition 

. There was a considerable amount of evidence adduced 
relating to the decedent’s physical condition, as to which 
the Board made basic findings of fact of a general nature 






(Petitioners’ App. 10A, 12A, Findings 15 and 17). 1 While 
such findings are clearly correct and have not been at¬ 
tacked by petitioners, it is deemed appropriate by connsel 
for respondent to implement the Board’s general findings of 
basic facts with respect to decedent’s physical condition by 
reference to the evidence in more detail 

Decedent died testate on April 30, 1949, at the age of 83 
years (Petitioners’ App. 6A, Findings 1 and 2). She was 
attended by a physician on 22 occasions during the 1 y 2 
year period she resided with petitioners immediately prior 
to her death. During the period 1942 to 1946, decedent’s 
regular physician, Dr. Behrend, had visited her every six 
months for a check-up (Petitioners’ App. 10A, Finding 15), 
and during this period also decedent had an operation in 
which a cyst was removed (Respondent’s App. 3). 

Coronary thrombosis: Decedent was first examined for 
heart condition in the fall of . 1947 (Respondent’s App. 1, 
Tr.'72). The attending physician prescribed that digitalis 
be taken daily by decedent for this condition (Petitioners’ 
App. 11 A, Finding 15), as well as an occasional tonic and 
vitamins (Respondent’s App. 1). On February 21, 
1948, decedent suffered a coronary thrombosis for which 
she was confined to bed for approximately two weeks and 
restricted in her activities such as going up and down 
stairs for a period extending from three to six weeks (Peti¬ 
tioners’ App. 11A, Finding 15). With respect to this 
coronary thrombosis, electrocardiographs were made. The 
doctor explained to decedent that she had a heart condi¬ 
tion and explained the cardiograph to decedent who was 
interested in what it showed (Petitioners’ App. 11A, Find¬ 
ing 15). The doctor also explained, and decedent knew, that 
it was necessary for her to be quiet (Petitioners’ App. 28A). 

lit is well established that findings of fact need not recite the evidence. 
Saginaw Broadcasting Company v. Federal Communications Commission, 68 
App. D. C. 282, 96 F. 2d 554, cert. den. sub nom. Gross v. Saginaw Broadcasting 
Co., 305 U. S. 613, 83 L. Ed. 391, 59 S. Ct. 72. 
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Arteriosclerosis: High Blood Pressure: Decedent's 
general physical condition was described as that of an aging 
person. She had a fair degree of arteriosclerosis and mod¬ 
erately elevated blood pressure (Petitioners’ App. 11A, 
Finding 15). Decedent knew that she had high blood pres¬ 
sure (Tr. 90-91). However, the doctor was unable to say 
whether he told decedent she had arteriosclerosis (Peti¬ 
tioners’ App. 30A). 

Cerebral Hemorrhage: During the year prior to her 
death, decedent suffered one or two cerebral hemorrhages, 
one of which caused her to be confined to bed for a day or 
two; these cerebral hemorrhages resulted in some tempor¬ 
ary drowsiness and impairment of speech (Petitioners’ 
App. 11A, Finding 15). 

Cancer: Decedent had cancer of the rectum (Respond- 
dent’s App. 3). 

Accidents and Bilious Attach: Some time during or 
prior to October, 1948, decedent suffered a bilious attack, 
and at or about the same time decedent had fallen down 
stairs, whereupon a registered practical nurse was engaged, 
who attended the decedent from October to the latter part 
of December, 1948 (Petitioners’ App 12A, Finding 17). On 
April 26, 1949, decedent had another fall on a stairway 
resulting in a fractured hip, as a result of which she was 
hospitalized and operated on; she died on April 30, 1949. 
Upon the occasion of this last fall, decedent requested peti¬ 
tioner Agnes Heller to help her “back into bed”, to which 
said petitioner replied: - “Well, this is one time we are 
not going back to bed until the doctor sees this and tells me 
what to do about it.” Upon further request being made, 
petitioner Agnes Heller replied: “Pauline, I can’t do it 
this time.” (Respondent’s App. 4). 

General Physical Condition: During all or practically all 
the time decedent lived at petitioners’ house during the 
last iy 2 years of her life, she was attended successively by 
three persons, at least one of whom and possibly two were 




registered practical nurses and the third of whom served 
as a companion (Petitioners’ App. 12A, Finding 17; Tr. 
205,232). - ' ' - /: 

Cause of Death: The cause of death was stated to be 
cerebral hemorrhage associated with an operation for a 
fractured hip (Petitioners’ App. 14A, Finding 20).: The 
death certificate (Tr. 253) listed the death as a cerebral 
# vascular accident, which the doctor testified could include 
cerebral hemorrhage, cerebral thrombosis and cerebral 
embolism (Tr. 76). ‘ ; 

Transfers of Property ~ : 

The transfers of property involved are the following: 

(1) June 1, 1942. By deed dated and recorded June 1, 
1942, decedent conveyed part of Lot 5 in Square 416 (im¬ 
proved by premises 1918 7th Street, Northwest) to peti¬ 
tioners, Lawrence J. and Agnes W. Heller, husband and 
wife, as trustees, in trust, to hold the same, to collect all in¬ 
come or revenue arising therefrom, and to pay the net in¬ 
come to the decedent during the remainder of her lifetime, 
and after her death to pay over the net income to or for 
the benefit of the children of said petitioners until the term¬ 
ination of the trust. The trustees were directed, as each 
child attained the age of thirty years, to give him a propor¬ 
tionate share of the corpus of the trust estate (Petitioners’ 
App. 7A, Findings 4 and 5). . . .. .■ 

By written document dated January 28, 1949, signed and 
sealed by decedent and acknowledged by her before a notary 
public, she recited that by deed dated June 1,1942, she had 
conveyed to petitioners, Lawrence J. and Agnes W. Heller, 
as trustees, title to the above-described real estate in the 
District in trust, and had reserved for the term of . her 
natural life, the net income from the trust estate; by said 
written document, dated January 28, 1949, decedent under- 
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took to ‘ ‘renounce, quit-claim, transfer and convey” her re¬ 
served right to the net income from the trust to petitioners 
as trustees, upon the uses and purposes set forth in the 
conveyance of June 1, 1942 (Petitioners’ App. 12A, 13A, 
Finding 18). The Board found .(Petitioners’ App. 13A, 
Finding 18) that, prior to the execution of this document, 
petitioner Lawrence J. Heller had discussed the matter 
with an officer of The National Metropolitan -Bank and the* 
point, that by the execution of the renunciation, the con¬ 
veyance of June 1,1942, would lose what might otherwise be 
its character as a conveyance in trust to take effect at death, 
and that decedent knew about that and that it was the mo¬ 
tive for the renunciation. 

The document of January 28, 1949, was not recorded. 
After its execution, the document was delivered to peti¬ 
tioner Lawrence J. Heller who either retained it in deced¬ 
ent’s files which embraced her income tax returns and can¬ 
celled checks, or it was turned over to The National Metro¬ 
politan Bank. After decedent’s death, it was found among 
her papers in Lawrence J. Heller’s possession. Petitioner 
Agnes W. Heller never heard about it or saw this document 
prior to the trial of this case before the Board (Petition¬ 
ers’ App. 13A, Finding 18). 

(2) July 2, 1947. By Deed dated July 2, 1947, and re¬ 
corded July 3,1947, decedent conveyed Lot 34 in Square 454 
(improved by premises known as 707 7th Street, North¬ 
west) to petitioners Lawrence J. and Agnes W. Heller, 
individually, as tenants by the entirety (Petitioners’ App. 
8A, Finding 8). 2 With respect to both this transfer and the 
transfer of premises known as 1918 7 th Street, Northwest, 
decedent, in discussing these transfers with petitioner 
Agnes W. Heller, stated as follows: “I have left the chil- 

2 Petitioner Agnes W. Heller testified (Respondent’s App. 3, Tr. 217-218) 
that decedent had discussed the disposition of this particular piece of property 
with her many times and stated that “she was going to leave it to Lawrence 
because she wanted it to be in the family, and we had ail these boys coming 
along, and she just liked to know it would go on and be perpetuated.” 
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dren 7th Street. That takes care of that. I have left yon 
and Lawrence 707, and I have left Paul and Katy the 14th 
Street property. # * (Petitioners’ App. 8A-9A, Find¬ 
ing 10). 

(3) March, 1948. In the latter part of 1947 decedent sold 
premises known as 417 9th Street, Northwest, to one For¬ 
mant for $50,000; $25,000 of the sale price was paid to her 
in cash, and the $25,000 balance was represented by a 4*£% 
purchase money note. In the early part of March, 1948, 
decedent transferred all her interest in the $25,000 note to 
petitioner Lawrence J. Heller (Petitioners’ App. 7A, 9A, 
11A, Findings 4,11 and 16). 

Under date of March 27,1948, decedent addressed a letter 
which she signed “Pauline Baum” to petitioner Lawrence 
J. Heller stating that she was transferring the $25,000 note 
to him and stated: “I now have left the cash in the building 
association and my stocks which is ample for my needs.” A 
short time thereafter, under date of May 14, 1948, she ad¬ 
dressed another letter to petitioner Lawrence J. Heller, 
also signed 1 ‘ Pauline Baum”, confirming her action in 
transferring the note and in which she stated: “I have 
enough left in stocks and cash fo take care of the bequests in 
my will. That is all I need or want. I have disposed of my 
property in my own way as was my right.” (Petitioners’ 
App. 11A and 12A, Finding 16). 

In 1947 and thereafter, petitioner Lawrence J. Heller was 
well able to provide for the education of his children and 
decedent knew it (Petitioners’ App. 8A, Finding 7). 

Another transfer of property, though not the subject 
of any tax liability herein, but material to a determination 
of the question presented, is the transfer by decedent by 
deed dated August 24,19^2, and recorded August 25, 1942, 
whereby she conveyed part of Lots 93 and 68 in Square 212 
to petitioner Lawrence J. Heller and his brother, Paul 
Heller, as trustees, in trust, to hold and manage the same 
and to pay the net rents arising therefrom to decedent dnr- 
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mg her lifetime and thereafter to certain other life bene¬ 
ficiaries, with the ultimate distribution of the" corpus to the 
children of petitioners Lawrence J. and Agnes W. Heller, 
and to those of Paul Heller (Petitioners’ App. 7A, Finding 

6) * \ \ • - 

Relationship and Financial Condition 

Decedent was a spinster aunt of petitioner Lawrence J. 
Heller (Petitioners’ App. 6A, Finding 2), who was a lawyer 
and acted as her attorney and business advisor for a period 
of more than twenty-five years prior to her death (Peti- - 
tioners’ App. 6A and 10A, Finding 3 and 14). .. 

In the fall of 1947 decedent who, for a period of more 
than 20 years prior thereto, had lived in a hotel in the 
District of Columbia, movedHo the home of petitioners in 
Bethesda, Maryland (Petitioners’ App. 6A, Finding 3). 
As the Board found, the reason for doing so was because 
decedent was getting along in years, had become careless 
about eating properly, and petitioners were concerned lest 
she fall and have an accident with no one present to care 
for her (Petitioners’ App. 10A, Finding 14). 

Decedent, by her will, disposed of a personal estate con¬ 
sisting principally of stocks, bonds, and money on deposit 
in the approximate value of $75,000. She had disposed - 
of real estate holdings amounting to approximately $116,- 
000 by transfer prior to her death; of this amount, prop¬ 
erty, including the $25,000 note, of the approximate value 
of $88,400 was transferred to petitioners herein (Petition-, 
ers’ App. 8A, 13A, Findings 9 and 21). ~ 

Decedent’s net annual income from these properties, 
etc. (prior to the transfers involved herein) was approxi¬ 
mately $7,000 and her income from other investments was 
approximately $5,000 per year (Petitioners’ App. 8A, Find- 
ing 9). v 

Fimma Heller, mother of petitioner Lawrence J. Heller, 
and sister of the decedent, died in December, 1947 (Peti¬ 
tioners’ App. 6A, Finding 2). 
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The Board found as ultimate facte that the said trans¬ 
fers, namely the transfer of Lot 34 in Square 454 on July 
2,1947, and the tranfer of the $25,000 promissory note were 
made by decedent .fin contemplation of death r 5 (Peti- 
tioners’ App. ISA, Finding 24), and concluded as a matter 
of law that the said transfers, were subject to the District 
of Columbia inheritance tax (Petitioners’ App* 15A) and 
affirmed the assessments (PetitionersV App. 25A). :* The 
Board further found that the document dated January 28, 
1949, whereby decedent; renounced her right to the income 
to the property transferred on June 3, 1942, was executed 
by decedent “in contemplation of death 3 !* (Petitioners*;App. 
15A, Finding 25), and concluded as a matter of law that the 
transfer of June 1,1942, was a taxable transfer under the 
applicable District statute and did not lose its taxable 
character by reason of the execution of the document -of 
January 28,1949 (Petitioners 3 App. , 15A-16A)f the Board 
also concluded that said document of January 28, 1949, 
was not effectively delivered and that it was made “in con¬ 
templation of death 3 * (Petitioners 3 App. 16A.). 


-r nSTATXJTES. INVOLVED 

The material provisions of the statute involved are con¬ 
tained in Title V, sec. 1 of the District of Columbia Bevenue 
Act of 1937, 50 Stat. 673, 683, ch. 690, as amended (Sec. 
47-1601, D. C. Code, 1940): and are as follows^ 
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. . .• “ Taxes shall be imposed .in. relation to estates of : 
decedents, the shares of beneficiaries of such es-,,'..' 

tates, and gifts as hereinafter provided: v ;. 

••• -*•>TJDo.’Wj 

• '“T*’ / “ A RTTHT.-R T^T VTTFTR TTANjfTE TAX-ac;:A' 

■. .•* ■ 'VTI5 ^ Tv?,■ x" ■ .**•’'i, C*ACj"*" l • 

- s .. “Sec. L (a) AH real property and tangible and 
intangible personal property, or any interest there- :r f r 
m in, having its taxable situs in the District of Colum- lo 
bin transferred from any person who may ’dieboSL 
' J * seized or possessed thereof, either: by.wiU or r hx^q 
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q 1 * , . * • • , 


5L. 






10 


law, or by right of survivorship, and all such prop¬ 
erty, or interest therein, transferred by deed, grant, 
bargain, gift, or sale (except in cases of a bona fide 
purchase for full consideration in money or money’s 
worth), made or intended to take effect in pos¬ 
session or enjoyment after the death of the deced-; 
ent, or made in contemplation of death, to or for 
the use of, in trust, or otherwise (including prop¬ 
erty of which the decedent has retained for his life 
or for any period not ascertainable without refer¬ 
ence to his death or for any period which does not 
in fact end before his death (1) the possession or 
enjoyment of, or the right to the income from such 
property •••)•••. 


“ (h) The transfer of any property or interest 
therein, within 2 years prior to death, shall, unless 
shown to the contrary, be deemed to have been 
made in contemplation of death-” 

SUMMARY OF ARGUMENT 

Under die statute involved, the transfer of any property or in¬ 
terest therein within two years prior to death is deemed, unless 
the contrary is shown, to have been made in contemplation of 
death. 

The question involved, viz., whether the transfers of property 
and property rights were made, and the renunciation of a life 
estate was executed, “in contemplation of death” is one of fact. 
Under applicable decisions of both die Supreme Court of the 
United States and this Court, findings of fact of the board of Tax 
Appeals for the District of Colombia are to be left undisturbed 
unless “clearly wrong”. The statutory presumption, plus the rule 
with respect to findings of fact by the Board, cause a refinement 
of the question involved to the following: “Whether or not the 
Board was ‘dearly wrong* in finding, in effect, as it did, tifet 
petitioners did not sustain the burden which was upon them to 
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overcome the presumption created by statute that the transactions 
in controversy were effected-‘in contemplation of death’?” ' 
Decedent’s advanced age, her physical ailments, and other 
factors existent at the time of the transfers and execution of the 
renunciation, none of which are disputed, lead to the inescapable 
conclusion that die transactions involved were in fact undertaken 
by decedent “in contemplation of death.” _ - 

Since die retention by decedent of a life estate was an integral 
part of the transfer to petitioners of certain real property in 
trust in 1942, that transfer was a taxable (me and its status as 
such was not altered by the subsequent renunciation, without full 
consideration in money or money’s worth, of that life estate. The 
circumstances attendant upon the execution of die renunciation, 
like those surrounding the transfers, disclose a careful and deli¬ 
berate plan of death tax avoidance. * - ~ 

Cases dted by petitioners, if any be pertinent, tend to support 
the decision of the Board. 

ARGUMENT ' > • - ' ~V 


The Board’s findings of fact are not dearly erroneous, are sup* 
ported by substantial evidence, and should not be disturbed. 

• 4 9 f ^ 

Whether transfers of property, such as here involved, 
were made “in contemplation of death” is a question of fact 
to he decided by the trial court. 3 The Board’s findings of 
fact on such question “are to be undisturbed unless clear¬ 
ly wrong. ’ H Here the Board’s basic findings are supported 
by substantial evidence and its ultimate findings (Peti¬ 
tioners’ App. 15A, Findings 24 and 25) that the transfer of 


3 McCaughn v. Real Estate Land Title <k Trust Co., 297 TJ S. 606, 80 L. Ed. 
879, 56 S. Ct. 604. 

* District of Columbia v. Pace, 320 U. S. 698, 702, 88 L. Ed. 408, 64 S. Ct. 406; 
Rings Development Co. v. District oj Columbia, — U. S. App. D. C. —, 
184 F. 2d 698, cert- den. 340 U. S. 918, 95 L. Ed. 2S0, 71 S. Ct. 35L- 





12 


Lot 34 in Square 454 "by deed dated July 2, 1947, and the 
transfer of the $25,000 promissory note were made by 
decedent “in contemplation of death”, and that the docu¬ 
ment dated January 28, 1949, was executed by decedent 
“in contemplation of death”, are supported by substantial 
evidence and, therefore, are not clearly erroneous. 

The Board made twenty-five findings of fact, the last two 
. of which are ultimate findings (Petitioners’ App. 6A-15A). 
Although petitioners allege in their first and fifth statement 
of points (Petitioners’ Brief p. 7) that the Board’s ulti¬ 
mate findings of fact were unsupported by its own basic 
findings and that the Board erred in its basic findings, 
nowhere do petitioners point out in what respects any of 
the twenty-three basic findings of fact were incorrect, nor 
have they demonstrated that the Board’s ultimate find¬ 
ings of fact are “unsupported”. 

In an attempt to support their statement that the Board 
“erred”, petitioners argue (Petitioners’ Brief pp. 23 and 
27) with respect to the transfer of Lot 34 in Square 454 by 
deed dated July 2, 1947, that the Board’s “most serious 
error” was its “failure and refusal to believe” the state¬ 
ments contained in a letter written by the decedent under 
date of June 30, 1947, explaining her reason for the trans¬ 
fer and to conclude therefrom “in favor of petitioners”. 
This letter was the subject of the Board’s finding num¬ 
bered 7 (Petitioners’ App. 7A-8A). 

In its memorandum opinion, the Board stated (Petition¬ 
ers’ App. 19A) with respect to this letter, that rather than 
being persuasive, it suggested “overmuch protestation”, 
and indicated only a desire to create evidence in support 
of the contentions urged. As the Board pointed out (Peti¬ 
tioners’ App. 19A-20A), it was written to petitioner Lawr¬ 
ence J. Heller at a time when the decedent, then 81 years of 
age, was in daily contact with him (Petitioners’ App. 10A, 
Finding 15). Moreover, Lawrence J. Heller was decedent’s 
■ lawyer and financial advisor (Petitioners’ App. 6A, 10A, 
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Findings 3 and 14). The reasons assigned for the transfer, 
namely, love and affection for petitioner and his children, 
that the property might be nsed to aid in their education, 
that decedent wanted him to have the benefit of the prop¬ 
erty, and that she wished to be relieved of the burden of 
looking after it, almost run the gamut of reasons that could 
be assigned for excluding a transfer from the category of 
Having been one made ‘ ‘ in contemplation of death”. As the 
Board said (Petitioners’ App. 21A), it is not possible to 
resist the conclusion that all this documentation had for its 
purpose a defense against a finding that this transfer was 
made “in contemplation of death”. The very fact of such 
documentation clearly indicates that the transfer was mo¬ 
tivated by the thought of death. • 

The reasons assigned by decedent for this transfer are 
contradicted, as the Board indicated, by certain objective 
factors. Thus, there was no evidence that petitioner Lawr¬ 
ence J. Heller was in need; in fact, there was evidence that 
he was well able to provide for the education of his children 
and that decedent was acquainted with that fact (Petition¬ 
ers’App. 8 A, Finding 7). .. 

Decedent was an astute business woman. (Petitioners’ 
App. 13A Finding 19) and had filed gift tax returns in 
respect to this and other transfers of property (Petitioners’ 
App. 9A, Finding 12), and, as the Board stated (Petition¬ 
ers’ App. 21A) it was plain that “ She knew the tax facts of ' 
life, and doubtless also knew the tax facts of death.” ' 
Decedent’s alleged desire to be relieved of the “burden” 
of looking after the property, as the Board said (Peti¬ 
tioners’ App. 20A),' is “implausible”, for the collection 
of rent and the management of the property could have been 
handled by an agent. Moreover, it is unlikely that a per¬ 
son as mentally alert and active as petitioners would 
have this Court believe decedent was (Petitioners’ Brief ' 
p. 3), and who delighted in collecting her own rents and 
making her own investments, was impelled, except by the 






ulterior motive of providing “documentation”, to state 
that she desired to be relieved of the burden of looking 
after the property. Decedent, it will be noted, interested 
herself in the stock market (Petitioners’ App. 13A). 

Again, as the Board stated (Petitioners’ App. 20A), de¬ 
cedent’s stated expectancy to live to be 100 years old can 
hardly be taken seriously and, in fact, “indicates that her 
thoughts were on her length of life, and correlatively, on the 
termination thereof.” 

Petitioners argue (Petitioners’ Brief p. 24) that, even if 
the above-mentioned letter were prepared as a defense 
against a future inheritance or estate tax assessment with 
respect to the transfer of this property, such fact is of no 
moment. However, the courts recognize and have held that 
where the motive of avoiding such taxes plays a substantial 
part, the tranfer is made “in contemplation of death”. 5 

It is axiomatic that it is incumbent upon the trial judge 
in making his findings of fact and in arriving at his decision 
to weigh the evidence both as to its accuracy and credi¬ 
bility. 0 

It is apparent, therefore, that the Board was justified 
in refusing to believe the reasons assigned in the letter of 
June 30, 1947, and that its ultimate finding (Petitioners’ 
App. 19A, Finding 24) that the-transfer of Lot 34 in Square 
454 was made “in contemplation of death” was amply sup¬ 
ported by its basic findings, which, in turn, as hereinbefore 
stated, were amply supported by the evidence. In fact, 
the correctness of such findings is not even questioned by 
petitioners, (Petitioners’ Brief passim). 

Petitioners also argue (Petitioners’ Brief pp. 24-26) with 
respect to the transfer of the $25,000 promissory note (1) 

5 Farmers Loan and Trust Co. v. Bowers, (CA-2, 1938), 98 F. 2d 794. cert, 
den. (two cases) 306 U. S. 648. 83 L. Ed. 1047, 59 S. Ct. 589 ; 307 U. S. 651, 83 
L. Ed. 1529, 59 S. Ct. 1036; reh. den. (two cases) 308 U. 8. 634, 84 L. Ed. 528, 
60 S. Ct. 117, and 310 U. S. 657, 84 L. Ed. 1421, 60 S. Ct. 1083; Vanderlip v. 
Commissioner of Internal Revenue, (CA 2, 1946), 155 F. 2d 152, cert. den. 329 
U- S. 728,91 L. Ed. 630, 67 S. Ct. 83; and BeU, v. United States, 74 Fed. Supp. 

- 295. .. 

® Saginaw Broadcasting Co. v. Federal Communications Commission, supra. 
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that the Board erred in failing'to find that the reason for 
the transfer thereof was because decedent was embittered 
because her sister, Emma Heller, the mother of petitioner 
Lawrence J. Heller, had 4 ‘made no provision” for him in 
her will, and (2) that she (decedent Pauline Baum) was 
determined to make it up to him, and that the reason for 
the transfer was “to equalize the gifts among the family.” 

As to,the last contention, there was no evidence before 
the Board on the extent or value of any “gifts” or trans¬ 
fers of property made by Emma Heller to either peti¬ 
tioners, or members of the family other than petitioners, 
upon which the Board could base any finding that the motive 
for this particular transfer was “to equalize • • • gifts” 
(Tr. passim). Moreover, if this motive is being assigned by 
petitioners to decedent’s reputed desire to equalize “gifts” 
made by her to various members of the family, the evidence 
clearly indicates (Petitioners’ App. 9A-10A, Finding 11 
and 13) that the transfer of this $25,000 note to Lawrence J. 
Heller far exceeded any gift that she had made to other 
members of the family and consequently cannot be said to 
have been made for the reason urged by petitioners. As 
the Board pointed out (Petitioners’ App. 18A), there was 
no evidence that the transfer of this note was made pur¬ 
suant to any policy or plan of making advancements of 
money or property to members of the family, such as was 
involved, for example, in United States v. Wells, 283 U. S. 
102, 75 L. Ed. 867, 51 S. Ct 446. ■ 

In Bassett’s Estate v. Commissioner of Internal Revenue, 
(OA 2,1948), 170 F. 2d 916, wherein some of the facts were 
analogous to those herein but where the court found that 
certain gifts were made pursuant to a regular plan, the 
court nevertheless found that, for the tax years there in¬ 
volved, the gifts were made “in contemplation of death”. 
In that case, the decedent died in 1942 at the age of 76. 
During the last year of her life (1941) she made various 
gifts of $3,000 to '$12,000 each to. her children and their 
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families, totaling $190,000. Between 1922 and 1932 she 
made fourteen small gifts to her children aggregating 
$76,000, and in 1940 she gave each child $4,000, a total of 
$20,000. In December, 1938, a breast infection, diagnosed 
as cancer, was removed. The attending physician did not 
tell the decedent she had cancer nor did he tell any member 
of the family. X-ray treatments were given after the opera¬ 
tion. Between Jannary and May, 1941, X-ray disclosed 
the probable presence of cancer in the other breast, and the 
physician informed decedent’s daughter to that effect De¬ 
cedent developed pneumonia during the latter part of 1941. 
According to the evidence, decedent never displayed any 
particular fear of impending death. She prepared for the 
winter by having her fur coats repaired and continued her 
social activities. The appellate court affirmed the action of 
the Tax Court in its finding that the gifts made in 1941 and 
1942 consisting of a substantial part of the donor’s estate 
were made “in contemplation of death”. 

As to the contention that decedent was motivated by a de¬ 
sire to compensate Lawrence J. Heller because he had been 
omitted from his mother’s will, the facts relating thereto 
are as follows: 

Emma Heller, mother of petitioner Lawrence J. Heller, 
and sister of decedent, died on December 19, 1947 (Peti¬ 
tioners’ App. 6A, Finding 2). Under the terms of her will 
dated December 18, 1944 (Tr. 284-286), the said petitioner 
received a diamond ring and was also made a contingent 
beneficiary. In Item Eighth of her will, said petitioner’s v 
mother recited that the limited provision for him was made 
after due care and careful thought and was not because of 
any lack of affection for him but rather because his own 
means were entirely adequate for his own welfare and that 
of his family (Respondent’s,App. 4). 

Apparently the Board was persuaded that, in view of this 
explanation, which was known to decedent prior to her 
transfer of the $25,000 note (Respondent’s App. 2), the 






decedent had no reason to be, and in fact was not, as peti¬ 
tioners Lawrence J. and Agnes W. Heller testified, “bitter'’ 
about the limited provision for Lawrence J. Heller in his 
mother’s wilL 

J ' * » -< * f , B J + * ., 

In support of its finding (Petitioners’ App. 15A, Finding 
24) that this note was transferred “in contemplation of 
death”, the Board in its memorandum opinion pointed out 
(Petitioners’ App. 21A) that at the time of this transfer 
on March 27,1948, decedent was almost 82 years old (Peti¬ 
tioners’ App. 6A, Finding 2), and had suffered a coronary 
thrombosis and one or two cerebral hemorrhages (ante p. 
4). She had been confined to bed for about two weeks be¬ 
ginning the previous February 21, and her movements were 
still restricted as the result of that attack. She was also 
suffering from arteriosclerosis and high blood pressure 
(Petitioners’ App. 10A and 11A, Finding 15). Two months 
after this transfer and at a time when decedent was again 
up and about, she confirmed the transfer by a writing 
(Petitioners’ App. 12A, Finding 16) in which she said: 

“ • • • I have enough left in stocks and cash to take care of 
the bequests in my wilL This is all I need or want. I have 
disposed of my property in my own way as was my right” 

The very fact that decedent associated her action in mak¬ 
ing this transfer with bequests provided for in her will 
clearly indicates that the transfer was motivated by the 
thought of death which actuates the mind of a person in 
the execution of his will and leads to testamentary disposi¬ 
tion. 7 - 

The fact that the Board rejected petitioners’ view of cer- . 
tain evidence does not render its findings “clearly errone¬ 
ous.” 8 Under the decisions of this Court, therefore, the 

Board’s findings and decision must be accepted.* 

_ + 

7 MxUxken x. United States, 283 U. S. 15, 75 L. Ed. 809, 51 S. Ct. 324. 

• 6 N.L. R. B. x. Pittsburgh Steamship Co., 337 U. S. 656, 93 L. Ed. 1602, 69 
S. Ct. 1283; United States x. Yellow Cab Co., 338 U. S. 338, 94 L. Ed. 150, 
70 S. Ct. 177. 

9 Stewart x. Stewart, _U. S. App. D. C._, 185 F. 2d 436; Cumberland 

Public Serxnce Co. v. United States, 83 Fed. Supp. 843, aff’d 338 TT. S. 451, 94 
L. Ed. 251, 70 S. Ct. 280. 









✓ 


18 ' . 
n 

The transfer of Lot 34 in Square 454 by deed dated July 2, 1947, 
and the transfer of the $25,000 promissory note were made by 
decedent “in contemplation of death”. 

• ✓ 

Under the provisions of Sec. 1(h) of the statute involved, 
p. 10, supra, the transfer of any property, or interest 
therein, made within two years prior to death is “deemed’*, 
unless shown to the contrary, to have been made “in contem¬ 
plation of death” and, therefore, taxable under the provi¬ 
sions of Sec. 1(a) of said Act. 

The Assessor found (Petitioners’ App. 14A and 17A, 
Finding 22) that the transfers referred to here were made 
“in contemplation of death” and made assessments of in¬ 
heritance taxes against the shares of the beneficiaries, in¬ 
cluding petitioners herein, under the will of decedent. The 
assessments are presumptively correct and the burden of 
proving otherwise rested upon petitioners. 10 As the Board 
stated in its opinion (Petitioners’ App. 18A) petitioners 
herein have failed to sustain that burden. 

According to the leading case of United States v. Wells, 
supra, a gift is made “in contemplation of death!’ when the 
motive inducing it is of the sort that leads to testamentary 
disposition. As the court stated therein (283 U. S. p. 117): 
“It is contemplation of death, not necessarily contempla¬ 
tion of imminent death to which the statute [Revenue Act 
of 1918] refers”; it is not a matter of death being “near 
at hand” (283 U. S. p. 119). The phrase is not confined to 
gifts causa mortis, which are made in anticipation of im¬ 
pending death, are revocable and are defeated if the donor 
survives the apprehended peril (283 U. S. 115-116). The 
“dominant purpose” of such a statutory provsion, as the 
court also stated (283 U. S. 116-117), “is to reach sub- 

10 Joseph S. Wells Association v. Helvering, 63 App. D. C. 254, 71 F. 2d 977; 
Myers v. Mayruder, 15 Fed. Supp. 4S8. 
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stitutes for testamentary disposition and thus to prevent 
the evasion of the estate [inheritance] tax.” (Matter in 
brackets supplied.) 

Factors to be considered in determining whether transfers 
were made “in contemplation of death” are the age, phy¬ 
sical and mental condition of the donor and donee, and the 
financial condition of the donor and donee. Of these, the 
“deceased’s age and state of his health must be considered 
as vitally important in attempting to read the donor’s mind 
at the time he made the transfer in question.” 11 

As stated at 29 Taxes 208, 210, 12 where the factors of old 
age and poor physical condition are present, petitioner, in 
order to prevail, must not only prove strong motivation 
other than “contemplation of death”, but also the over¬ 
whelming negation of these two factors. Petitioners herein 
have failed to do so. 

The pertinent facts and law will be discussed under these 
factors: 

Age: Decedent was born May 25,1866 and died on April 
30,1949, at the age of 83 years (Petitioners’ App. 6A, Find¬ 
ings 1 and 2). At the time of the transfer of Lot 34 in 
Square 454 by deed dated July 2, 1947, she was 81 years 
of age. When she transferred the $25,000 promissory note 
to petitioner Lawrence J. Heller in March, 1948, she was 82 
years of age. Upon the execution of the deed dated June 
1, 1942, transferring part of Lot 5 in Square 146 to peti¬ 
tioners Lawrence J. and Agnes W. Heller, in trust, and 
upon the execution of the document of January 28, 1949, 
decedent was respectively 76 and 83 years of age. 

As the Supreme €ourt of the United States stated in 
United States v. Wells, supra, “Old age may give premoni¬ 
tions and promptings independent of mortal disease.” 

In Burns v. Commissioner of Internal Revenue, (CA 5, 
1949), 177 F. 2d 739, the court pointed out that decedent 

11 Lawrence v. Anderson, 17 Fed. Supp. 357, 359. 

12 Published by Commerce Clearing House,- Inc., March, 1951 issue. 
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therein was 81 years old at the time the transfers were 
made and stated that his greatly advanced age, irrespective 
of his compartively good health and happy disposition, was 
a strong and pertinent factor to be considered in ascer¬ 
taining his motives. 

On the age basis alone, the transfers herein may be found 
to have been made “in contemplation of death”. 

Physical and Mental Condition: Also of importance in 
ascertaining motive is the health and physical condition of 
the decedent at or about the time the transfers were made. 
As pointed out herein (ante pp. 3-5) decedent had been in 
poor health for several years prior to her death. She had 
been under the regular care of physicians since 1942. 

In March, 1948, when she transferred the $25,000 promis¬ 
sory note to petitioner Lawrence J. Heller, she was still 
restricted in her activities because of a coronary thrombosis 
she had suffered during the preceding month (Petitioners * 
App. 21A). In January, 1949, when she executed the docu¬ 
ment renouncing her life interest in the property which was 
the subject of the conveyance of June 1, 1942, decedent, in 
addition to the foregoing ailments, had experienced a 
bilious attack and had fallen down stairs whereupon a nurse 
was engaged who attended decedent from October to Decem¬ 
ber, 1948 {ante p. 4). During the period when these 
transfers were made, decedent had also suffered two cere¬ 
bral hemorrhages {ante p. 4). It was ascertained after 
decedent’s death that she also had cancer of the rectum 
{ante p. 4). 

Petitioners argue, however (Petitioners’ Brief p. 15), 
that the fact of poor physical condition is not important un¬ 
less decedent was aware of her condition. The plain facts 
are that decedent knew she had high blood pressure 
{ante p. 4); she knew that electrocardiographs had been 
made with respect to her coronary attack, for the doctor 
explained them to her and she evidenced interest in them 
{ante p. 3). She could not avoid having known that she 
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had had two cerebral hemorrhages, that she had fallen down 
stairs, that she had had a bilions attack and, in general, that 
she was in ill health. It is also not unreasonable to pre¬ 
sume that she was aware of the fact that she had cancer of 
the rectum. It is not necessary that decedent be expressly 
told that she had various diseases or bodily ailments before 
the question of poor physical condition can be considered 
with respect to decedent’s motives. 13 Obviously, decedent 
herein, who the Board found (Petitioners’ App. 13A, Find¬ 
ing 19) and petitioners stress (Petitioners’ App. 13) was 
mentally active and alert, must have realized her extremely 
poor physical condition, and the consequent approach of 
her demise, even though she may not have anticipated its 
immediate occurrence. From these factors, therefore, the 
Board properly concluded that the transfers were made 
“in contemplation of death”. 

Petitioners also argue, as evidencing a lack of contempla¬ 
tion of death on the part of decedent (Petitioners’ Brief 
pp. 3, 5) her cheerful disposition and the fact that she did 
not talk of dying, both of which the Board found to be 
facts (Petitioners’ App. 13A, Finding 19). Such factors, 
however, are not sufficient to sustain petitioners’ burden of 
proof, and are far outweighed by other facts found by the 
Board. Moreover, the fact that there was no discussion or 
mention of death when the transfers were made or that 

decedent had no idea that she was about to die does not 
• . 

preclude such transfers from having been made “in con¬ 
templation of death” within the meaning of the statute. 14 

Relationship between, and financial status of, donor and 
donees: As the Board observed in its opinion (Petitioners’ 
App. 19A) there was evidence in this case of the decedent’s 
strong affection for the donees, but as the Board stated: 
“This of itself is not sufficient to sustain petitioners’ bur¬ 
den of proof.” In this respect, it might be observed that 

18 Bassett’s Estate v. Commissioner of Internal Revenue, supra. 

M Allen v. Trust Company, 326 U. S. 630, 90 L. Ed. 367, 66 S. Ct. 3S9; 
Chambers v. Larronde, et al^ 196 Cal. 100, 235 P. 1024. 
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there is no testimony in this case, as in the Estate of Parish 

v. Commissioner of Internal Revenue , (CA 7, 1951),_F. 

2d_, 15 that decedent wanted petitioner Lawrence J. Heller 

and his family to enjoy and have the nse of the property 
transferred during her lifetime and before they were too old. 
Neither was there any suggestion that decedent desired 
to discharge any moral obligation, or to see petitioner Lawr¬ 
ence J. Heller or his children established with competencies 
of their own during her lifetime. 1 ® Moreover, decedent dis¬ 
posed of a personal estate amounting to about $74,000 by 
will. Prior to her death, decedent had disposed of real 
property valued at $91,200 in addition to the $25,000 note, 
or a total of $116,200 (Petitioners’ App. 14A, Finding 21). 
Furthermore, decedent’s net annual income prior to any 
gifts was approximately $12,000 of which about $7,000 re¬ 
sulted from rents and $5,000 from income on securities (Tr. 

- 161). After such gifts, her annual income was only about 
$5,000 (Petitioners’ App. 22A). 

As the Board pointed out in its opinion (Petitioners’ 
App. 22A) decedent’s gifts during the two years prior to 
her death amounted to approximately one-half of her estate 
as it existed at the beginning of that period (not counting 
the reserved life estate in the two trusts created in 1942) 
and her total gifts including both the 1942 conveyance in 
trust amounted to more than 60% of her entire estate. 

It is apparent, therefore, that the transfers made by 
decedent constituted a substantial part of her holdings and 
in and of itself this fact is sufficient to maintain the Board’s 
finding that they were made “in contemplation of death” 
and as a substitute for testamentary disposition. 17 

The Board also observed in its opinion (Petitioners’ App. 
19A and 20A) that there was no evidence that petitioner 
Lawrence J. Heller was in need, whereas there was in fact 

15 51-1 USTC (CCH Fed. Estate & Gift Tax Reports par. 10,794. 

' 18 Cf. United States v. Wells, supra. 

17 Northern Trust Co. v. Commissioner of Internal Revenue (CA 7, 1940), 
116 F. 2d 96. / 
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evidence that he was well able to provide for the education 
of his children. The further fact is that there was no evi¬ 
dence that any of the petitioners were in need (Tr. 
passim). 16 

In connection with this fact, respondent wishes to invite 
the Court’s attention to Updike v. Commissioner of Internal 
Revenue, 19 wherein a gift of all of a large estate, no part of 
which in all probability would be consumed by the donees 
in the lifetime of the donor, was made by transfer before 
death to children and grandchildren who were not in need 
was held under such circumstances as evidence tending to 
support a conclusion that the gift was made “in contem¬ 
plation of death”; and to Liebmann v. Hassett wherein a 
sixty-seven year old husband, who was very apprehensive 
with respect to his physical condition, donated his life policy 
to his wife who was financially independent, the policy pro¬ 
ceeds were includable in the husband’s estate as “in con¬ 
templation of death”. 21 

Although petitioners have cited (Petitioners’ Brief pp. 
14-15, 16-17) decisions wherein the courts found that the 
generating source of the motive was associated with life 
rather than with death, they have not established that' such 
was the fact in this case. As was stated in Bell v. United 
States, supra, if the transfers result from death motives, 
it is immaterial that there were also motives associated with 
continued life. In the present case, the Board was satis¬ 
fied from all the evidence that the “dominant” motive of 
decedent with respect to each transfer was associated with 

18 Respondent attempted to develop and made a proffer of proof to the 
effect that petitioner Lawrence J. Heller and his family were financially well 
off and that decedent was aware of the fact. <The proffer was rejected (Tr. 
134-136). At the time the Board observed (Tr. p. 134) that petitioners had 
offered no evidence and made no contention that the conveyances involved 
were made because of the “necessity of circumstances of the grantees” and 
that, in the absence of such evidence, the Board could not find that there were 
any necessitous circumstances. 

(CA 8,1937) 88 F. 2d 807, cert. den. 301 U. S. 708, 81 L. Ed. 1362, 57 S. Ct. 
942 

20 50 Fed. Supp. 537, (CA 1, 1945), 148 F. 2d 247. 

21 Cf R. H. Halsey Estate (1940), 42 B. T. A. 607. 
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death. Thus the Board was convinced that there was not in 
this case evidence of motives other than contemplation of 
death sufficient to overcome the statutory presumption and 
warrant a finding in petitioner’s favor such as were found 
to exist in the following cases: the carrying out of a policy 
followed by decedent in dealing with his children of making 
liberal gifts to them during his lifetime and the equaliza¬ 
tion of those gifts by the transfers there in question f 2 to 
enable the donor, to speculate upon the stock market for the 
remainder of his life more actively than he had in the past 
without fear that the part of his fortune transferred might 
be lost f 3 to relieve the donor from the burden of manage¬ 
ment; 24 to provide independent income for dependents j 23 
or to equalize gifts 26 (Petitioners’ App. 18A-19A). 

m 

The conveyance of 1942 was a taxable transfer and the document 
of 1949, which was executed “in contemplation of death” did 
not destroy its tax character. 

By deed dated June 1,1942, decedent transferred certain 
real estate to petitioners Lawrence J. and Agnes W. Heller, 
in trust for the benefit of their children, but retained the 
right to the income for her life. As the Board concluded 
(Petitioners’ App. 15A) and as petitioners admit (Petition¬ 
ers’ Brief p. 20), the conveyance was subject to taxation 
within the meaning of the applicable statute as a gift of 
property of which the decedent had retained for her life the 
possession or enjoyment, or the right to the income there¬ 
from. Petitioners argue, however (Petitioners’ Brief p. 20), 
that the document of January 28, 1949, removed the tax- 

22 United. States v. Wells, su-pra. 

23 Colorado National Bank v. Commissioner oj Internal Revenue, 305 U. S. 
23. 83 L. Ed. 20, 59 S. Ct. 48. 

24 Helvering v. Tetzlaff, (CA 8. 1944). 141 F. 2d 8. 

23 Wishard v. United Slates, (CA 7, 1944), 143 F. 2d 704. 

28 Estate of Mary E. Cook, 9 T. C. 563. 
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able character of that conveyance because, they say, deced¬ 
ent had intended to make a complete gift of that property 
in 1942, and her reason for executing the renunciation of 
1949 was “to correct a technical inadvertence” where she 
had reserved to herself the income from that property 
under the deed in trust of June 1, 1942 (Petitioners’ Brief 
P- 17). . • 

- The Board concluded that the instrument of January 28, 
1949, was made “in contemplation of death” (Petitioners’ 
App. 16A) for the very purpose of avoiding the tax liability 
which had attached to the conveyance of June 1,1942 (Peti¬ 
tioners’ App. 22A), and stated that the same considerations 
(i.e., age, poor health, contents of letters, etc.) which led to 
its conclusion that the other transfers were made “in con¬ 
templation of death” “apply with even stronger force to 
the execution of this document” (Petitioners’ App. 22A). 

Petitioners ’ contention that the reason for executing the 
1949 document was “to correct a technical inadvertence” is 
without basis in fact or logic. Decedent had. also reserved 
to herself for life the income from a similar conveyance 
she made by deed dated August 24,1942 (ante pp. 7-8). Why 
did she not correct the “technical inadvertence” with 
respect to that transaction? Again, petitioner Lawrence J. 
Heller, decedent’s lawyer and financial advisor, had pre¬ 
pared the deed of June 1,1942, had discussed with decedent 
the fact that the income from the property was reserved to 
her for life (Resp. App. 2), and decedent herself personally 
collected the rents from that property until some time in 
1947, (Petitioners’ App. 36A), and thereafter, until the 
execution of the 1949 document, continued to receive and ac¬ 
count for the income therefrom in her income tax returns 
(Respondent’s App. 2). Such facts hardly support any 
theory of “inadvertence”. 

Further evidence that the 1949 document was executed 
“in contemplation of death” is found in the facts (Peti¬ 
tioners’ App. 13A, Finding 17) that prior to its execution, 
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petitioner Lawrence J. Heller had discussed the tax conse¬ 
quences thereof on the conveyance of the property to which 
it related, and decedent was aware of that fact. As the 
Board found, decedent’s motive for the renunciation was 
to attempt to remove that conveyance from the status of a 
taxable transfer. 

Apart from these considerations, the renunciation of 
1949 was not effective to remove the transfer of June 1, 
1942 from its tax status. In support of their theory that, by 
virtue of the renunciation, the property was not property 
over which decedent retained an interest (Petitioners’ Brief 
p. 20) at the time of her death, petitioners cite Goldstone v. 
United States 27 and In re Thurston’s Estate z® 

The Goldstone case, swpra, is not in point and does not 
aid petitioners. The question in that case was whether 
'the proceeds of certain insurance contracts, made by the 
decedent and an insurance company nearly 5 years before 
decedent’s death, were includable in the decedent’s gross 
estate for Federal estate tax purposes as subject to a trans¬ 
fer intended to take effect in possession or enjoyment at or 
after the decedent’s death. The Court held in the affirma¬ 
tive. By the terms of the contracts the decedent’s wife had 
the unrestricted power during decedent’s lifetime to exercise 
many important incidents of ownership over the contracts, 
including the power to terminate the decedent’s reversion¬ 
ary interest in the proceeds. Petitioners in the present case, 
quoting from the Supreme Court opinion (Brief, pp. 20,21), 
omitted a somewhat pertinent part of the Court’s statement. 
The Court stated (325 U. S. 693): 

“The disappearance of a decedent’s reversionary 
interest, together with the resulting estate tax 
- - liability, prior to death through events "beyond the 
decedent’s control is a possibility in many situa¬ 
tions such as the one in issue.” (Italics supplied. 

27 325 U. S. 687, 89 L. Ed. 1871, 65 S. Ct. 1323,159 A. L. R. 1330. 

28 223 P. 2d 12. . 
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Such italics show the portion of the quotation 
omitted by petitioners.) 

In the present case the decedent executed a written instru¬ 
ment in which she undertook to “renounce, quit-claim, 
transfer and convey” her right to the income for life, which 
she had reserved in the 1942 trust. This, of course, was 
not an event beyond the decedent’s control. As to this 
event, the Board stated (Petitioners’ App. 22A):. 

“A short and simple solution to this question is, 
that this document was executed in contemplation 
of death and for the very purpose of avoiding the 
tax liability here asserted with respect thereto. It 
was executed within a little more than three months 
prior to decedent’s death and after the various 
other transactions and incidents hereinabove re¬ 
ferred to. The same considerations which lead 
to the conclusion that those transactions were made 
in contemplation of death apply with even stronger 
force to the execution of this document.” 

However, this can not be said to have been executed, in 
the words of the Supreme Court in the Goldstone case, 
“through events beyond the decedent’s control” or, as the 
Supreme Court also phrased it in the Goldstone case, “be¬ 
yond the realm of the decedent’s volition.” The excerpts 
quoted from the Supreme Court opinion in the Goldstone 
case on pages 20 and 21 of petitioners’ brief do not contain 
the qualifying conditions expressed by the Supreme Court 
by the use of the two above-quoted phrases or the other 
phrase used in the same paragraph, vLzl, “unconnected in 
any way with his death.” The Board found in the instant 
case that “The same considerations which lead to the conclu¬ 
sion that those transactions were made in contemplation of 
death apply with even stronger force to the execution of this 
document” (Petitioners’ App. 22A). • 

In the Thurston case, supra, the Court pointed out that 
even though a tax attaches to a transfer when the trans- 
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feror has reserved a life estate in the property, nevertheless 
it can be avoided by the subsequent relinquishment of the 
life estate “if such relinquishment is not made in contem¬ 
plation of death”. Since, as the Board found, the relin¬ 
quishment of the life interest by the 1949 document was 
made “in contemplation of death” (Petitioners’ App. 15A. 
Finding 25), it follows that under the decision in the 
Thurston case , supra , said document was not effective to 
remove the tax status of the conveyance of June 1, 1942. 

Furthermore, the Board concluded (Petitioners’ App. 
16A) that the instrument of January 28,1949, was not effec¬ 
tively delivered. Petitioners have not questioned the 
Board’s findings of fact (Petitioners’ App. 13A, Finding 
17) with respect to the delivery of that instrument. Under 
those findings it is apparent that, since there was no effec¬ 
tive delivery of that instrument, the decedent did retain her 
life interest in the property which was the subject of the 
deed dated June 1, 1942, until the time of her death. 


CONCLUSION 


The findings of fact, conclusion of law, and decision of v 
the Board of Tax Appeals are clearly correct and should 
be affirmed. 


Respectfully submitted, 

Vernon E. West, 

Corporation Counsel , D. C., 

Chester H. Gray, 

Principal Assistant Corporation 
, Counsel , D. C , . 

George C. Updegraff, 

Assistant Corporation Counsel , D. C . 
• Geobge F. Lynch, 

*. - v. : Assistant Corporation Counsel, D. C., 

Attorneys for Respondent , 

District Building, 

Washington 4, D. C. 
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71 THE BOARD: What did you prescribe for any 

part of her condition? \ \ ~ * 

THE WITNESS: I think the digitalis for the control of 
her heart rate, and the occasional tonic, vitamins, and that 
was about the main thing. 

MR. LYNCH: . 

• • • • •' v - >• •, • , 

72 - Q When did you first examine Miss Baum for her 
heart condition! A Well, I am sorry I can’t answer 

that directly. It was in ’47. * ; " . v ./ -r - . 

• Q It was in ’47! A It was in ’47. fi 


• *:• ;• i 


BY MR. LYNCH: 


Q How often did you prescribe digitalis to be taken 
75 by Miss Baum? A She was supposed to take it every 

r =* : . day..;.' . . ; 

' . ; Q How many time a day? A Once. . , 

• • • • • • • • 

122 * LAWRENCE J. HELLER 


128 BY MR. LYNCH: 

[’ « i * ‘ • * - " \ ' ^ - , 1 - s < * . , " . • ^ 

Q Did she discuss with you in just what manner 
she was going to make that available for you, to you and 
your wife for the use of your children? A Yes. 

* i ■ ' *0 0 +i‘jr ~ , 4, 


• - • .•*: * 


i i ■ 




Q And what did she say about that? A She said, ‘‘I wish 
to place it in trust with you,” meaning with me and my 
wife for the benefit of our children. 

Q Did you have occasion to examine Petitioners’ Exhibit 
No. 5 at any time shortly after it was executed? A Yes. 

Q And did you discuss with her the fact that under the 
terms of that deed of trust—. ^ 

129 THE BOARD: Deed in trust. 

BY MB. LYNCH:- . / 

„ Q Deed in trust—that the income from that property 
was reserved to her, to Miss Baum? A That is cor¬ 
rect. 


154 BY THE BOARD: 

Q Mr. Heller, after this deed of June 1,1942, which 
is your Exhibit 5, did you and your wife collect the rents 
of the property at Lot 5 in Square 416? A I don’t know 
whether we collected them/ or whether they were paid by 
check, but— * . ’ 

Q Well, did you receive them? A Not in the first in¬ 
stance, no. Miss Baum received them and accounted for 
them in her personal income tax return. 

. Q How long did that' continue? A It continued until 
the date of her renunciation, although to amplify that, she 
did by gift during most of that period of time equalize that 
rent 


156 Q Exactly when did your mother die? A De¬ 
cember, 1947. , , . . . v 

Q And when were the contents of her will made known 
to your aunt, Miss Baum? A Within a week.. 

Q And how long after that were these conveyances made ? 
Well, let me ask you this: Which of the conveyances here¬ 
in involved were made after that date? A Only the note, 
$25,000 note. - • 
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AGNES W. HELLER 


' 4 

, V" >**> *- 


217 BY MR. LYNCH’. ;; 1 

Q What did she discuss with you about that prop¬ 
erty? A She said she was going to leave it to Law- 

218 rence because she wanted it to be in the family, and 
we'had all these boys coming along, and she just 

liked to know it would go on and be perpetuated. - y 

* • • . ' , ® 

235 THE BOARD: Did Miss Baum have a cancer of 
the rectum that you know about? 

THE WITNESS: I believe that Dr. Nolan told me over 
• the phone after she had died that there was cancer there; 
whether it was the rectum—I believe it was. I am not sure. 
THE BOARD: Did she know about itt f ; ■' ... *, 

THE WITNESS: Oh, no. . ; I,/. ,, 

THE BOARD: You mentioned some operation that she 
had had for a cyst . ‘ ; ,/ ‘ V 

/, THE WITNESS: That is right ; . ; 

THE BOARD: Where was that? * f .. : l*. y , 
THE WITNESS: In her abdomen. It was.completely 
walled off. ' . “ ' v 

’• -., - • • . . > ■' ■ . • i .* ~ 

. , ' . * 4 . . . 

• • • . • ' # * • 'o 

239 THE BOARD: * * * Tell us how she came to falL 
THE WITNESS: Well, I was out when she fell 
and Alice was there. Alice Callahan and the cook were 
downstairs and I was at the market, and when I came 
back, they said Miss Baum had a fall, and I said, “Seri/ 
ous?” and she said, “Well, she is sitting up in the chair.”- 
So I rushed up the back stairs and she was in a chair with 
, her foot out on another chair, and she says, “Come on, 
Agnes, help me back in bed.” Even though she had a com¬ 
panion, if something like that happened, she wanted me to 
be there to help her. So she says, “Come on, help me back 
into bed.” I looked at the foot, and it was in a very funny 
1 \\ /• v . ’“r • r~" > 
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position, so I took hold of the toes and I said, “Does this 
bother yon?” She said, “Well, a little,” and I said, “Well, 
this is one time we are not going hack to bed until the doctor 
sees this and tells me what to do about it” “Oh, it will be 
all right Tomorrow morning it will be all right You 
just give me a lift and I will be back in bed.” “No,” I 
says, “Pauline, I can’t do it this time.”. So I went in and I 
called the doctor and he came right over and he looked at 
it and he said, “You were right not to move her.” Well, we 
never moved her out of that chair back to her bed. We 
called the rescue squad and they came. 


282 Kesp. Ex. C. 


285 EIGHTH: The limited provision for the said Law¬ 
rence J. Heller is made after due and careful thought 
and is not because of any lack of affection on my part, but 
solely because of the respective needs of my children. My 
son Lawrence’s own means are entirely adequate for the 
welfar^ and comfort of himself and his family. 







